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Abstract 
 
What do international legal advisers think about when they think about the interpretation of 
the use of force? For the most part, these discussions have been canvassed in terms of the 
application of a rule (i.e., Article 31 of the Vienna Convention on the Law of Treaties or 
Article 38 of the ICJ Statute), but little attention has been paid to interpretation as a 
philosophical enterprise (i.e. philosophical hermeneutics).  
 
Even though hermeneutic scholarship is not commonly cited in international legal theory, 
some work reflects many of the same sensibilities. For example, much of the contemporary 
scholarship on the role of history in international law has shown similar movements to the 
hermeneutical tradition that flourished in Germany in the late eighteenth century, particularly 
on the importance of historiographical methodology.  
 
In addition, interpretive philosophy challenges some epistemic predicates upon which much 
of the existing, mainstream legal theory on the use of force is built. Some traditions within 
the world of interpretation highlight that there are alternatives to our way of conceiving 
reality – and our access to it – as a subject-object mediated relationship. In this context, I 
discuss how recasting international law as an experience rather than a discipline can articulate 
some of the possibilities overshadowed by existing discourses. This raises some serious 
objections to the way we use the past to justify recourse to the use of violence and brings 
back the political stakes to the argumentative arsenal that the legal adviser has at her disposal. 
Although the result is a seemingly unfettered argumentative freedom, I argue that the 
perception of unrestrained rules to guide these interpretive endeavours can be mitigated by 
the role of disciplinary tradition. 

 
By challenging historiographical methods and epistemic predicates, interpretive philosophy 
further highlights the legal adviser’s uniquely existential position. This means that the 
situation of advising – the existential moment where the adviser fuses her own horizon of 
expectations with that object of interpretation, and thereby engages in the experience of 
international law – essentially incorporates the interpreter’s normativity. Although this 
subjectivity of interpretation is not new to legal theory, its treatment in interpretive 
philosophy can provide some insight into the theory of action of a legal adviser when 
confronting a situation of the use of force. More than insisting on the invasion of bias into 
decision-making, I argue that prejudice is not only part of any interpretive engagement but 
one of the most exciting hermeneutic opportunities.  

 
Finally, I discuss how the existing expressions of hermeneutic sensibilities in international 
law as related to history, epistemology, and situatedness can challenge some mainstream 
narratives on the use of force in international law. By casting legal discourse related to the 
use of force in international law in the post 9/11 world in terms of its interpretive distortions, 
interpretive philosophy provides a way to conceive the role of the legal adviser as both critical 
and normative.  
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Introduction 

 

Thesis question  

 

This thesis asks the question: what is the interpretive task of the legal adviser in cases of the 

use of force? 

 

There have been few moments in our recent history where this type of question has had higher 

stakes than it does now. The on-going armed conflicts around the world continue to kill 

dozens of thousands of people every year,1 while the recent episodes in North Korea and Iraq 

have served as a dark reminder of the possibility of nuclear warfare.2 The near future does 

not seem brighter, as the new rise of autocratic leaders in North and South America, Africa, 

Europe, and Asia, has brought a renewed sense of insecurity and has pushed us to wonder 

how far domestic autocrats can pursue aggressive or hostile policies before armed conflict 

sparks between nations.3 

 

And yet as urgent as the moment feels, it is also anticipated. The attacks on September 11, 

2001 shifted the focus of international security efforts to buttress the consolidation of 

American foreign policy on the ‘war on terror’ that is ongoing to this day, permeating every 

item of the global agenda. The American-led response to the terrorist attacks directly 

provoked several high-intensity and protracted armed conflicts in Iraq and Afghanistan, and 

the execution of its global war on terrorism has provoked others in Libya, Syria, and North 

Africa. In this way, current anxieties about the resort to violence have not suddenly 

 
1 Therése Pettersson, Stina Högbladh and Magnus Öberg, ‘Organized Violence, 1989 - 2018 and Peace 
Agreements’ (2019) 56(4) Journal of Peace Research 589. 
2 See: Van Jackson, On the Brink - Trump, Kim, and the Threat of Nuclear War (Cambridge University Press, 
2018); Illan Goldberg, ‘Will Iran’s Response to the Soleimani Strike Lead to War? What Tehran Is Likely to 
Do Next’ (3 January 2020) Foreign Affairs <https://www.foreignaffairs.com/articles/iran/2020-01-03/will-
irans-response-soleimani-strike-lead-war>. 
3 See: Jessica Weeks, Dictators at War and Peace (Cornell University Press, 2014); Brian Lai and Dan Slater, 
‘Institutions of the Offensive: Domestic Sources of Dispute Initiation in Authoritarian Regimes, 1950–1992’ 
(2006) 50(1) American Journal of Political Science 113; Alexandre Debs and HE Goemans, ‘Regime Type, the 
Fate of Leaders, and War’ (2010) 104(4) American Political Science Review 43; Nam Kyu Kim, ‘Are Military 
Regimes Really Belligerent?’ (2018) 62(6) Journal of Conflict Resolution 1151. 
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reappeared, but rather represent the consolidation of twenty years of foreign policy that has 

consistently relied on aggressive conduct. 

 

It may seem unnecessary to recall that the ‘war on terror’, or any of its formulations, is not 

strictly a legal concept. However, the ‘global war on terrorism’ has been largely argued in 

legal terms. Not only have States regularly and publicly explained their military interventions 

in legal vocabulary,4 but even in unexpected situations, such as the strike on Qasem 

Soleimani – the top ranking Iranian military commander visiting Iraq – senior officials of the 

American government have been careful to characterise the action in legal terms.5 American 

Vice President Mike Pence went as far as to connect Soleimani to the Afghan terrorists who 

executed the 9/11 attacks.6 This justification is explained by the need to remain within the 

confines of the only domestic legal authority that could provide support for the strike: the 

Authorisation for the Use of Military Force (2001).7 The AUMF used broad language, 

authorising ‘all necessary and appropriate force against those nations, organisations, or 

persons [that the President determines] planned, authorized, committed, or aided the terrorist 

attacks that occurred on September 11, 2001, or harbored such organisations or persons’. 

Independently of the expediency that these explanations could provide, they were drafted for 

a legal audience that would inquire about the legal justification for the strikes. 

 

It seems simple enough to identify the rules governing disputed cases of the use of force. 

Independently of whether the hostilities are waged lawfully, any discussion of ad bellum 

legality begins with the general prohibition on the use of force as established in Article 2(4) 

of the UN Charter and usually involves its interaction with the right of self-defence enshrined 

 
4 Dino Kritsiotis, ‘Theorizing International Law on Force and Intervention’ in Anne Orford and Florian 
Hoffman (eds), The Oxford Handbook of the Theory of International Law (Oxford University Press, 2016) 656. 
5 Immediately after President Trump suggested he would direct American attacks against Iranian cultural 
heritage, Secretary of State Mike Pompeo was at pains to reinterpret the President’s remarks in order to assure 
no unlawful targets would be hit. See: Robert Burns, ‘Secretary of State Mike Pompeo Says U.S. Military Will 
Only Hit Lawful Targets in Iran’ (5 January 2020) Time Magazine <https://time.com/5759020/mike-pompeo-
lawful-targets-iran/>. 
6 There is no publicly available evidence that links Qasem Soleimani to the attacks, and there is no reference to 
him in the 9/11 Commission Report. 
7 Joint Resolution to Authorize the Use of United States Armed Forces against Those Responsible for the Recent 
Attacks Launched against the United States 2001 1 (‘AUMF’). 
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in Article 51.8 There is an entire body of literature that revolves around the life and death of 

Article 2(4),9 not to mention the rich caselaw of the International Court of Justice.10  

 

As with many other general legal provisions, difficulties with the framework governing the 

use of force have often been articulated in interpretive terms. It is not rare for mainstream 

scholarship to approach all the issues related to the prohibition of the use of force as ‘acute 

questions of interpretation’.11 Consequently, legal debates about the use of force are 

frequently about what the agreed rules mean, and except for some rare exceptions, there are 

few people who dispute that the use of force is governed by the rules laid out in the UN 

Charter. 12   

 

However, before any dispute involving the use of force reaches an authoritative judgment, or 

even before it goes through the critical lens of peer-reviewed academia, legal advisers will 

have already characterised the terms of the disputed event. Politicians who authorise the use 

of force invariably rely on the legal advice provided by their State’s public officials, and it 

has become increasingly popular for State’s top legal counsels to appear in formal and 

informal forums to discuss their government’s international legal strategy or justification of 

a specific event.13 Interest in the underlying legal rationale of States that have resorted to 

force confirms the important advantage that legal advisers in the relevant governmental 

departments enjoy. Simply put, advisers have the first shot at framing disputes. 

 
8 Christine Grey, International Law and the Use of Force (Oxford University Press, 4th ed, 2018) 9. 
9 Thomas Franck, for example, has called it dead twice on his own: Thomas Franck, ‘Who Killed Article2(4)?’ 
(1970) 64(5) American Journal of International Law 809; Thomas Franck, ‘What Happens Now? The UN after 
Iraq’ (2003) 97(3) American Journal of International Law 607.  
10 The most notorious of which is the Nicaragua case, which, amongst other things, ruled that customary law 
on the use of force coexisted with conventional regulation and while the latter could not be modified, it could 
be ‘supplemented’ through custom. See:  Case Concerning Military and Paramilitary Activities in and Against 
Nicaragua (Nicaragua v United States of America) [1986] International Court of Justice 14, 176 ), hereinafter 
‘Nicaragua case’. 
11 James Crawford, Brownlie’s Principles of Public International Law (Oxford University Press, 9th ed, 2019) 
719. 
12 Glennon, for example, argues that Article 4(2) has been abandoned into desuetude. See: Michael J Glennon, 
‘How International Rules Die’ (2005) 93(2) Georgetown Law Journal 939. 
13 See, for example: Michael Wood, ‘The Iraq Inquiry: Some Personal Reflections’ (2017) 87(1) British 
Yearbook of International Law 149; William Howard Taft, IV, ‘Remarks of the Honorable William Howard 
Taft, IV Legal Adviser, U.S. Department of State Before the National Association of Attorneys General’ 
(UCLA, 20 March 2003) <http://www.sscnet.ucla.edu/polisci/faculty/trachtenberg/useur/taft.html>; Harold 
Koh, ‘Speech at the American Society of International Law: The Obama Administration and International Law’ 
(US Department of State, 25 March 2010) <http://www.state.gov/s/l/releases/remarks/139119.htm>. 
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This is not news for government officials. Fully conscious of the stakes of their counsel, it is 

most common for advisers to draft internal memorandums in the language of doctrinal 

interpretation of the rules related to the use of force as embodied in the United Nations 

Charter, in tune with mainstream theory on the field.14 This common approach has been 

called objectivist, under the belief that ‘the practice of dispute-settlement has independence 

from political ideologies and positions. It is objective in a way that politics is not’.15 

Similarly, legal advisers usually argue in positivist terms – where procedure and method are 

the hallmarks of law’s normativity – reflecting the shared belief that positivist arguments 

have a higher chance of success in practice.16 Be it in the language of objectivism or 

positivism, the common thread that runs through the traditional arguments crafted by legal 

 
14 See: Stephen Bouwhuis, ‘The Role of an International Legal Adviser to Government’ (2012) 61(4) The 
International and Comparative Law Quarterly 939; Michael P Scharf and PR Williams, Shaping Foreign Policy 
in Times of Crises: The Role of International Law and the State Department Legal Adviser (Cambridge 
University Press, 2010); Michael Wood, ‘The Role of International Lawyers in Government’ in David Feldman 
(ed), Law in Politics, Politics in Law (Hart, 2014) 10;  Franklin D Berman, ‘The Role of the International 
Lawyer in the Making of Foreign Policy’ in C Wickremasinghe (ed), The International Lawyer as a Practitioner 
(British Institute of International and Comparative Law, 2000) 3; Jack Straw, Last Man Standing: Memoirs of 
a Political Survivor (Pan Books, 2013). 
15 Martti Koskenniemi, From Apology to Utopia (Cambridge University Press, 2009) 24. In this passage, 
Koskenniemi is not defending objectivism as actually capable of providing the objectivity that politics cannot, 
but describing the fundamental claim made by objectivist accounts of international law. Concluding the same 
chapter, Koskenniemi notes: ‘I believe that lawyers should admit that if they wish to achieve justifications, they 
have to take a stand on political issues without assuming that there exists a privileged rationality which solves 
such issues for them. Before any meaningful attempt at reform may be attempted, however, the idea of legal 
objectivity – and with it the conventional distinction between law, politics and morality (justice) needs to be 
rethought’. 
16 Mónica García-Salmonés Rovira, The Project of Positivism in International Law (Oxford University Press, 
2013). In this vein, there are two monographs which illustrate the positivist features of the biggest positivist 
streams in international law. Jean d’Aspremont, Formalism and the Sources of International Law: A Theory of 
the Ascertainment of Legal Rules (Oxford University Press, 2011) represents an approach that may be 
characterised as faithful to Herbert Hart, while Jörg Kammerhofer, Uncertainty in International Law: A 
Kelsenian Perspective (Routledge, 2011) represents the German positivist tradition. It is noteworthy that in 
discussing possible differences between learning and practicing international law, some authors have argued 
that only positivism may have the necessary pedigree to buttress pragmatic, technical arguments. See: Florian 
Hoffman, ‘Teaching General Public International Law’ in Jörg Kammerhofer and Jean d’Aspremont (eds), 
International Legal Positivism in a Post-Modern World (Cambridge University Press, 2014) 349; Jörg 
Kammerhofer, ‘International Legal Positivism’ in Anne Orford and Florian Hoffman (eds), The Oxford 
Handbook of the Theory of International Law (Oxford University Press, 2016) 407. While the value of the 
positivist tradition in international law may be fiercely debated by critical scholarship, its professional 
significance is not necessarily controversial. In reviewing Cassese’s book on ‘grand masters’ of international 
law, Jan Klabbers has noted that ‘all interviewees confess themselves to be positivists of one sort or another. 
This is not surprising, partly because positivism is a rather broad school, and partly because it would be difficult 
to build a big career on non-positivist premises’. Jan Klabbers, ‘Book Review: Antonio Cassese’s, Five Masters 
of International Law: Conversations with R-J Dupuy, E Jimenez de Arechaga, R Jennings, L Henkin and O 
Schachter’ (2011) 22(5) European Journal of International Law 1175. 
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advisers is the adherence to a rationalist conception of law; a concept of law that may be 

meaningfully distinguished from politics and that may be observed, perceived, and measured. 

 

In this context of high political stakes and a ‘crisis of method’ in our discipline,17 legal 

advisers may ask themselves where to turn for guidance. In this thesis I argue that legal 

advisers, in a scenario of the use of force, are better off being conscious of the limitations 

and possibilities of their own self-understanding rather than looking for guidance in the 

discipline itself. My goal is to offer some thoughts on where we should start building these 

limitations, that is, the normative application of the craft of international law. To be clear, it 

is not my intention to offer an account of what is wrong and what is right for an adviser to 

do, nor do I have any ontological attachment to a form of virtuous exercise of the profession. 

Rather, this thesis is an attempt to suggest some avenues by which we may (re)import 

political judgment into the field of international law, at a time when it might seem out of 

fashion. It is, to put it dramatically, an echo of Lon Fuller’s discomfort when he criticized 

the positivist concern ‘to assign the right labels to the things men do … [and] to lose all 

interest in asking whether men are doing the right thing’.18 

 

Interpretive philosophy brings back the question of whether ‘the right thing’ is being done in 

international law. Broadly speaking, I argue that, while rationalist discourses of international 

law emphasise the distinction between theory and practice, an interpretivist account of 

international law can bridge the gap as a theory of legal practice; a phronesis of international 

law.  

 

The ambition of this tasked is made easier by restricting the scope of inquiry. The theoretical 

foundations that inspire contemporary legal practice are discussed in detail, but only insofar 

as they can aid an adviser presented with an event of international law that stands out. There 

are no rules that distinguish what sort of event stands out to what lawyer, and the fact that 

the events that stand out for my thesis are those which involve the use of force in the last 

 
17 Anthony Carty, The Decay of International Law? A Reappraisal of the Limits of Legal Imagination in 
International Legal Affairs (Manchester University Press, 1986). 
18 Lon Fuller, ‘Positivism and Fidelity to Law: A Reply to Professor Hart’ (1958) 71(4) Harvard Law Review 
630, 643. 
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twenty years says more about my conception of international law than it does about 

international law itself.  

 

Structure of the thesis argument 

 

What do international legal advisers think about when they think about interpretation? In and 

of itself, this question is as broad as the discipline and a research project could be undertaken 

almost in any area of the field, such as trade disputes, treaties, legal instruments, or past 

practice. This thesis is restricted by two boundaries: its approach to interpretation as a 

philosophical endeavour, and not as a technical enterprise;19 and the discussion of 

interpretation only in situations of military intervention. The first boundary relates to the 

originality of the research question, as many books on interpretation and international law 

are available but very few go beyond typologies of rule-based interpretive practices.20 The 

second is a subject-matter limitation, as I have restricted the scope of my argument to a form 

of legal discourse related to the use of force in the post 9/11 world.  

 

Even though hermeneutic scholarship21 is not commonly cited in international legal theory, 

influential work in international law reflects many of the same sensibilities. For example, 

much of the contemporary scholarship on the role of history in international law has shown 

similar movements to the hermeneutical tradition that flourished in Germany in the late 

eighteenth century, particularly on the importance of historiographical methodology.22 

 
19 The use of adverbs like ‘philosophical’ or ‘technical’ might suggest that, in some way, a ‘philosophical’ 
approach might more sophisticated or rigorous. I have attempted to rid this thesis of any language that might 
confirm that. The distinction between ‘philosophical’ interpretation as opposed to, say, ‘technical’ or 
‘methodical’ interpretation is intended to point only to a division in the hermeneutic tradition. As discussed in 
Chapter II, only one group of interpretivists have been labelled ‘philosophical’ because of taxonomical reasons, 
which is the same tradition of thinkers which I have sought to discuss in light of contemporary international 
law. As such, the notion of ‘philosophical interpretation’ appears frequently throughout this thesis not to 
underscore the superiority of philosophy, but to refer to that specific tradition of hermeneutics. 
20 Andrea Bianchi, ‘The Game of Interpretation in International Law: The Players, the Cards, and Why the 
Game Is Worth the Candle’ in Andrea Bianchi, Daniel Peat and Matthew Windsor (eds), Interpretation in 
International Law (Oxford University Press, 2015) 35-36. 
21 When I am not referring to a specific tradition in interpretive theory (i.e., hermeneutics as method, philosophy, 
or critique), I use the generic word ‘hermeneutics’ to mean ‘interpretive philosophy’ specifically. 
22 For a critique on the role of history in international legal scholarship, see Anne Orford, ‘International Law 
and the Limits of History’ in Wouter Werner, Marieke de Hoon and Alexis Galán (eds), The Law of 
International Lawyers: Reading Martti Koskenniemi (Cambridge University Press, 2017). Orford’s work, and 
some of the historiographical arguments that I discuss in this thesis are in many ways inspired by Constantin 
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Debates that stem from this tradition lead me to explore some avenues for the theorisation of 

the relationship between history and international law, taking into account that, as a source 

of obligation, the past plays a dispositive role in defining the present and future of 

international law.  

 

In addition, interpretive philosophy challenges some epistemic predicates upon which much 

of the existing, mainstream legal theory on the use of force is built. There are alternatives to 

our way of conceiving reality – and our access to it – as a subject-object mediated 

relationship. In this context, I discuss how recasting international law as an experience rather 

than a discipline23 can articulate some of the possibilities overshadowed by existing 

discourses. This raises some serious objections to the way we use the past to justify recourse 

to the use of violence and brings back the political stakes to the argumentative arsenal that 

the legal adviser has at her disposal. Although the result is a seemingly unfettered 

argumentative freedom, I argue that the perception of unrestrained rules to guide these 

interpretive endeavours can be mitigated by the role of disciplinary tradition. 

 

By challenging historiographical methods and epistemic predicates, interpretive philosophy 

further highlights the legal adviser’s uniquely existential position. This means that the 

situation of advising – the existential moment where the adviser fuses her own horizon of 

expectations with that object of interpretation, and thereby engages in the experience of 

international law – essentially incorporates the interpreter’s normativity. Although this 

subjectivity of interpretation is not new to legal theory, its treatment in interpretive 

 
Fasolt’s seminal work, The Limits of History. Broadly speaking, one of similarities that I’m referencing between 
German hermeneutics and legal scholarship is the suspicion that historiography incorporates highly political 
assumptions about the authority of States and individuals, and historical research ritualises a form of faith in 
modern political authority. See Constantin Fasolt, The Limits of History (University of Chicago Press, 2004). 
In addition, there is much work outside the debate between international law and history that shares identical 
concerns with the privilege of some method over another. For example, in her contribution to the ‘Symposium 
on Method’ organised by the American Society of International Law in 1999, Hilary Charlesworth remarked 
‘The symposium editors' memorandum to the participants encouraged a certain competitiveness: we were asked, 
“Why is your method better than others?” I cannot answer this question. I do not see feminist methods as ready 
alternatives to any of the other methods represented in this symposium. Feminist methods emphasize 
conversation and dialogue rather than the production of a single, triumphant truth. They will not lead to neat 
'legal' answers because they are challenging the very categories of “law” and “nonlaw”’. Hilary Charlesworth, 
‘Feminist Methods in International Law’ (1999) 93(2) The American Journal of International Law 379, 379. 
23 I am not suggesting that international law is an experience or a discipline, but that it might be fruitful to 
theorise it as the former. 
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philosophy can provide some insight into the theory of action of a legal adviser when 

confronting a situation of the use of force. More than insisting on the invasion of bias into 

decision-making, I argue that prejudice is not only part of any interpretive engagement but 

one of the most exciting opportunities for a legal adviser.  

 

Finally, I discuss how the existing expressions of hermeneutic sensibilities in international 

law as related to history, epistemology, and situatedness can challenge some mainstream 

narratives on the use of force in international law. By casting legal discourse related to the 

use of force in international law in the post 9/11 world in terms of its interpretive distortions, 

interpretive philosophy provides a way to conceive the role of the legal adviser as both critical 

and normative. 

 

The six substantive chapters of this thesis do not attempt to create a unified interpretive 

method. Instead, I have tried to be critical of method in a way that is illustrative of the 

metaphysical challenges to empiricist epistemology. I made no attempt at seeking 

compatibility or adherence to a representative theory, but rather have made use of a 

‘methodological bricolage, drawing on a range of disciplines and vocabularies in order to 

construct specific arguments rather than to build a grand theory’.24 

 

To this end, Chapter I (‘Interpretation and the Use of Force’) begins by discussing some of 

the strategies used after September 11, 2001, to justify forcible action abroad. I argue that the 

predominant form of argument has followed a rule-oriented interpretive approach, largely 

discussing methodological rules to reconstruct the meaning behind certain key provisions in 

the UN Charter. As the debate largely ignored the potentials of interpretive strategies that 

went beyond the technical application of rules, in the last section of Chapter I, I argue that 

reconceiving international law as a social study – as opposed to a social science – can help 

legal advisers think of interpretation as a philosophy and not just a method. In this section I 

address some of the existing literature on interpretation and international law in order to map 

out some of its gaps and some of its possibilities. 

 
24 Anne Orford and Florian Hoffman, ‘Introduction: Theorizing International Law’ in The Oxford Handbook of 
the Theory of International Law (Oxford University Press, 2016) 9. 
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In Chapter II (‘Theory and Method’) I discuss the philosophical underpinnings of the  

relevant literature on interpretation in international law and argue that it currently falls short 

of giving an instructive account of the rules prohibiting the use of force. Furthermore, I argue 

that their historical foundation is at odds with the sort of values that international lawyers 

presume to defend. Chapter II continues by discussing how the notion of interpretation that 

international lawyers have used to approach this debate is a very specific way of 

understanding what interpretation means, and it is intrinsically linked to an empiricist 

foundation of knowledge. It presumes that international law is more like physics than it is 

like, for instance, sociology. This is evidenced by an important gap in the existing literature 

related to theory of interpretation in international law, where most of the scholarship has 

treated hermeneutics as a methodological rather than philosophical issue. By recasting 

interpretation as an existential concept, we would be challenging some historical and 

epistemic pre-configurations that underlie the relevant rules on the use of force, particularly 

on the presumed cosmopolitan pacifism that underlies the existing legal architecture. In this 

sense, in the last section of Chapter II I consider some of the different shapes that interpretive 

theory has taken in international law, either as method, philosophy, or critique. 

 

In Chapter III (‘Interpreting the History of Military Intervention’) I argue that, in recent 

decades, the tension between the prohibition of the use of force and its exceptions has played 

out through historiographical debates on the role that history plays in international law. In 

section II I argue, however, that hermeneutic discussion on the role of history for 

international law does not only challenge historiographical premises but it also challenges 

epistemic predicates of mainstream international legal theory. Interpretive philosophy 

conceives the historical enterprise not as a product of the right placement of some 

historiographical method that can offer a better access to historical truth – as one traditionally 

does with the notion of ‘practice’ in international law – but as a product of the engagement 

between historian and history. Some relevant literature on the relationship between method 

and international law already exists, and while it does not adopt an explicit philosophical 

language, it mirrors the hermeneutical anxiety against the scientific (inductive) approaches 

that have left international law in a methodological crisis. As a result, in the last section of 
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Chapter III I critically discuss some of the relevant literature that has attempted to historicise 

military intervention, broadly categorising these efforts as justification, discovery, or 

critique. 

 

Having looked at some interpretive possibilities in detail, Chapter IV (‘Interpretive Choices 

and the Epistemologies of International Law’) begins by discussing some of their 

philosophical foundations and logical attributes. In Section II I explore some of the literature 

in the field of international legal epistemology that echoes the anxieties posed by interpretive 

philosophy, in order to reconceive the role of the legal adviser not in terms of her 

professional, disciplinary attributes but in terms of subjective experience. In consequence, in 

Section III of Chapter IV I argue that, by reconceiving law as an experience, the prefigured 

rationalist separation between object and subject becomes unnecessary, as the object of our 

interpretation emerges from the collaborative relationship between international law and 

international lawyer. As for the attributes that can make this experience and discourse a legal 

one as opposed to, say, a sociological one, I explain how interpretive philosophy offers the 

notion of tradition. While this typically invokes notions of conservatism, I argue that 

traditions benefit from self-criticism in such a way that their own survival depends on their 

capacity to adapt to societal demands. 

 

Notwithstanding, some important criticisms have already been levelled against the 

subjectivity underwriting the interpretive approach. Known in philosophical literature as 

‘epistemic injustice’, it has had little effect on international law. In Section IV of Chapter IV 

I discuss this critique, to then conclude with a discussion of the existing literature on the 

epistemological constraints that method puts on international law. 

 

Chapter V (‘Interpreting and Advising the Use of Force’) begins by noting that the different 

academic voices that have adopted a hermeneutic endeavour have ended up in similar places: 

highlighting the normative position that the adviser faces in the situation where she provides 

counsel for a decision in situations of the use of force. The strong epistemological claim that 

international law is an experience mediated by dialectic engagement carries a heavy burden, 

as prejudices form the basis by which international law is collaboratively constructed. This 
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normative dimension to the situational epistemology of a legal adviser has already found 

some resonance in international legal scholarship, and in Section II I discuss this literature in 

detail. 

 

In the second half of Chapter V I argue that these situations are exceptionally political. By 

political I do not mean that there is a meaningful boundary between politics and law that 

merits protection, but that the situational prejudices of a legal adviser open up normative 

accounts of international law in a way that does not need to be dogmatic or idealist. In Section 

III, I advocate for a deontological approach to the political dimension of international law 

and discuss some of the contemporary academic trends that look to welcome a theory of 

normative decision-making. 

 

To summarise, these previous five chapters broadly advance the following arguments: (1) 

that international legal scholarship surrounding the use of force in the last twenty years has, 

for the most part, assumed a notion of interpretation which unnecessarily restricts the notion 

of law to a methodology; (2) that this restricted notion of interpretation comes from a 

rationalist account of international law and that nothing stops us from choosing other 

philosophical or critical accounts of interpretation; (3) that philosophical or critical accounts 

of interpretation can account for the redemptive importance of historical research in law; (4) 

that depending on our notion of interpretation, the epistemology by which we perceive 

relevant events of international law matters, as international law may be thought of as an 

experience which is created collaboratively between the event and the interpreter; and (5) 

that international law, as a collaborative experience, may accommodate political language in 

order to account for progress in the field.  

 

In the final Chapter VI (‘Reinterpreting Contemporary Military Intervention’) I discuss some 

of the contemporary themes of the use of force in interpretivist terms. The goal is to highlight 

the contingency of the different approaches towards interpretation, which present themselves 

as the natural techniques of meaning-making. In contrast, I argue that hermeneutic 

consciousness makes normative agendas part of the discussion on how we engage with 

international law in terms of mythmaking, distorted communication, semantic appropriation, 
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and hermeneutic authority. Through philosophical interpretation we can think of ways to 

reconfigure the constitution of the international legal system. To this end, in Section 6.1 I 

discuss the legal discourse in the aftermath of 9/11 in terms of mythmaking and distorted 

communication. In Section 6.2 I discuss two argumentative strategies that have been 

deployed in order to appropriate the vocabulary of the law of the use of force, either through 

over-technification or through semantic distortion. 

 

The second half of Chapter VI explores how the different argumentative strategies 

surrounding the ‘War on Terror’ have displaced hermeneutic authority for politically 

arbitrary purposes. In Section 6.3 I argue that the legal discourse around the US’ response to 

the September 11 attacks has distorted important aspects of the use of force in international 

law by obscuring the meaning of the international legal language, and thereby appropriating 

the debate about military intervention. I suggest that, in the context of the 2003 invasion of 

Iraq, debates about interpretation are also debates about who gets to exercise violence. 

 

Finally, in the conclusions I discuss the legacy of rationalist epistemology in international 

law, the relation between theory and method, and the possibilities opened up by an 

interpretive account of the use of force in international law. 
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1. Chapter I: Interpretation and the Use of Force 

 

The interpretation of rules associated with the use of force in international law has 

characteristics that make it a particularly interesting case for interpretive philosophy. On the 

one hand, questions related to the use of force are questions related to the authority to exercise 

violence, and unlike issues related to, for example, trade and investment, they usually involve 

the exercise of hostilities. In and on itself, any question related to the legitimacy of violence 

tends to be naturally immersed in an intersection between politics, philosophy, and law. 

Additionally, however, it is the odd proclivity to legally justify the use of force that has 

rendered this area of international law especially fruitful for interpretive considerations.25 

Whether this practice comes from a mere social habit, or whether it comes from a ‘very public 

demonstration of a state’s power’ (or a mixture of both),26 it is a recognisable pattern of 

behaviour that is unusual for international relations. This chapter tackles the importance that 

interpretation might have for the use of force in international law, rather than interpretation 

in international law as a discipline. 

 

The purpose is not to volunteer a better rule for discerning these situations, but rather to flesh 

out what is at stake for the legal adviser when we look at the landscape and decide that one 

piece of it is what should be looked at to be interpreted. International law is not a naturally 

occurring phenomenon which exists in the empirical world and which we pick out by our 

senses –   it is a human artefact constructed through our involvement with reality. This allows 

for many argumentative possibilities, and it is by the action of choosing these possibilities 

that we define the boundaries of what international law is. This is both daunting and 

promising. While international law will always be subjected to human interpretation, it is 

also through interpretation that we can map out its possibilities. If anything, interpretive 

philosophy highlights that, in the absence of an organized judicial system, international 

lawyers have a unique position where they have a much ampler palate to distinguish what 

they will look at it in order to properly count it as law. In this context, it becomes an 

epistemological question: what is the thing – or in the language deployed by the biggest 

 
25 Kritsiotis (n 4). 
26 Ibid 658. 
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supporters of American military action, the UK and Australia – the object that we could offer 

as an example of practice? 

 

To this end, in Section 1.1 I discuss some of the ways in which the ‘War on Terror’, or the 

security anxieties after the events of 9/11, have remained largely a rules-based interpretive 

enterprise. Questions related to the legality of military interventions have been resolved by 

judicial decision-makers, government representatives, and politicians, by reference to the 

scientific properties of historical reality. This means that questions of whether a State 

committed a violation of international law have often been resolved by looking through the 

instrument of custom and deciding whether enough evidence of past actions have made it 

presently illegal to engage in the particular contested activity. Restricting the possibility of 

considerations to the evidence arising out of a customary analysis, for its part, marginalises 

the politics of war in favour of an objectivist account of legal procedure. 

 

In Section 1.2 I assess some of the different ways in which international legal scholarship 

has articulated the varying notions of interpretation as method or philosophy, largely ignoring 

hermeneutic literature in the field. I conclude this chapter by arguing that interpretation as 

philosophy allows us to bridge the theory-and-practice gap, in a way that can successfully 

underwrite non-scientific accounts of international law. 

 

1.1. Rule-oriented interpretation 

 

Interpretation, in the context of the contemporary law of the use of force, has mostly consisted 

of the attempt to fine-tune the different instruments we use to perceive reality. By 

emphasising the proficient application of the different rules by which we categorise empirical 

events, this narrow construction of interpretation dresses up some disagreements about how 

to relate to social life as simple misunderstandings.  

 

In this vein, I consider rule-oriented interpretation through two types of strategies used to 

engage with the controversies surrounding the rules related to the use of force. Firstly, I 

discuss some of the arguments of the Armed Activities case in order to flesh out the 
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interpretive assumptions imbedded in contemporary claims about Article 2(4) of the Charter. 

By reducing disagreements about the authority to exercise violence to disagreements about 

the analytical structures by which to gauge the world, these debates about the use of force in 

contemporary international relations will likely continue to frustrate anyone seeking 

precision in the law. Secondly, I discuss some of the efforts made to transform the law on the 

use of force into a framework that adapts to the contemporary security challenges of some 

powerful countries. This framework – arising out of the response to the 9/11 attacks in 2001 

– has been constructed by a methodological approach to the interpretation of international 

law, where precedents are selected in order to tailor a rule more useful to justify military 

action abroad.  

 

1.1.1.  Populating the field of international norms 

 

On 23 June 1999, the Democratic Republic of Congo (‘DRC’) filed an application before the 

International Court of Justice (‘ICJ’) to institute proceedings against several of the States that 

had participated in the series of armed conflicts, beginning in early 1998, that eventually led 

to the establishment of the Transitional Government of the Democratic Republic of the 

Congo in July 2003. In its application, the DRC claimed that Uganda, had breached 

international law ‘on account of acts of armed aggression perpetrated by Uganda on the 

territory of the Democratic Republic of the Congo, in flagrant violation of the United Nations 

Charter and of the Charter of the Organization of African Unity’.27Amongst other things, the 

parties asked the Court to decide whether Uganda had committed an act of aggression and 

whether some of the events that amounted to the alleged aggression could be considered 

legitimate exercises of self-defence.28 Even though Uganda put forward an argument related 

to the right of pre-emptive self-defence, the Court felt it was unnecessary to address it 

substantively.29 

 
27 ‘Application Instituting Proceedings in the Case of Armed Activities on the Territory of the Congo 
(Democratic Republic of the Congo v. Uganda)’ (Registry of the International Court of Justice, 23 June 1999) 
5 <https://www.icj-cij.org/files/case-related/116/7151.pdf> (original emphasis). 
28 Case Concerning Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v 
Uganda) [2005] International Court of Justice 116, 11–15. 
29 For a general description of the decision and its relation to custom, see: Justin Cheniever, ‘No Safe Haven 
for Uganda in the World Court’ (2006) 65(2) The Cambridge Law Journal 263. 
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One of the defining characteristics of the Congolese multi-State conflict was the increasing 

tension amongst central African countries on the possibility of ethnic strife spilling over to 

neighbouring territories.30 This regional fear of ethnic-related cross-border violence helps 

explain the aid that nearby African States, especially Rwanda, Uganda, and Burundi, 

provided to Congolese rebel militias. This means that, broadly speaking, foreign countries 

intervened in Congolese territory to prevent security risks inside their own borders. 

Moreover, the Congolese wars were especially violent, and even though there has been an 

ongoing academic debate on the precise estimation of the death toll, there is a consensus 

about the devastating level of destruction stemming from the intervention in the Congo 

between 1998 and 2003.31 Consequently, the Ugandan intervention in Congo has the two 

notable features of being an exceptionally aggressive military campaign and having a 

preventive logic behind it.  

 

One of the most contentious events relating to Uganda’s military intervention was Operation 

Safe Haven; an offensive move against the Lord’s Resistance Army – a Christian, rebel group 

– in Uganda’s northern territory bordering the Republic of South Sudan. Operation Safe 

Haven was launched in late 1998 pursuant to a document produced by the Ugandan High 

Commission which contained the ‘Position of the High Command on the Presence of the 

UPDF in the DRC’, where Ugandan officials laid out the rationality for the military 

offensive, maintaining before the ICJ that until this point it had not been involved in an armed 

conflict in the territory of the Congo.32 After this date, Uganda acknowledged that its military 

 
30 René Lemarchand, The Dynamics of Violence in Central Africa (University of Pennsylvania Press, 2009) 
221–222. For a general historical account of this same point see: Thomas Turner, The Congo Wars: Conflict, 
Myth, and Reality (Zed Books, 2007). For a critical appraisal of the Ugandan motivation to intervene, which 
does not contest the relevance of preventive security measures, see: John F Clark, ‘Explaining Ugandan 
Intervention in Congo: Evidence and Interpretations’ (2001) 39(2) The Journal of Modern African Studies 261. 
31 Michael Spagat et al, ‘Estimating War Deaths: An Arena of Contestation’ (2009) 55(6) The Journal of 
Conflict Resolution 934. 
32 Although I am avoiding a detailed explanation of this complex and protracted conflict, it is important to note 
that the intervention in Congo (formerly Zaire) was led by Laurent Kabila and supported by many neighbouring 
states, notably Uganda and Rwanda. For different reasons, once in power, Kabila broke his allegiance with 
Uganda and Rwanda and hostilities broke out again between the three States. This explains why Uganda went 
from aiding the military intervention into Zaire to briefly supporting President Kabila and then back to engaging 
in hostilities against the Congo, and why the actions before late 1998 were considered by Uganda to have been 
pursuant to President Kabila’s invitation and with the consent of the territorial State. 
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operations could only be justified as an act of self-defence.33 This raised the question of 

whether every action of Uganda’s intervention could be squared with the right of self-defence 

enshrined in Article 51 of the UN Charter, even before an armed attack against Uganda had 

taken place and before Operation Safe Haven had launched. In this context, the Armed 

Activities case posed two interesting questions related to the interpretation of the rules 

prohibiting the use of force: whether Uganda had committed an act of aggression and whether 

that act of aggression could be characterised as a preventive act of self-defence. 

 

While it is interesting that the Court did not answer any of these questions in order to come 

to the conclusion that Uganda had breached the prohibition of the use of force by intervening 

in the Congo, the way the Court avoided these answers may be more interesting for 

interpretive theory. It is important to recall that the concept of aggression in international 

law, at least as an inter-State obligation (as opposed to an international crime), consists of a 

meta-prohibition whose characteristics or consequences are still pragmatically 

questionable.34 The existing differentiation between a straightforward use of force in breach 

of Article 2(4) of the UN Charter and the more normatively intense prohibition of aggression 

largely follows the International Law Commission’s (‘ILC’) attempt at distinguishing 

‘serious international wrongful acts’ from those which breached obligations of a ‘less general 

importance’.35 However, following the suppression of draft Article 19 of the ILC’s project 

on State responsibility, the differentiation between international crimes and delicts was 

 
33 Case Concerning Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. 
Uganda) (n 28) 108. 
34 In 1977, a few years after the General Assembly adopted Resolution 3314 on the definition of aggression, 
Julius Stone commented argued that ‘[t]o have substance, the claims made for the Consensus Definition (for 
instance, as to deterring aggressors, enlightening states, or guiding UN organs) would require the elimination, 
or at least substantial reduction, of the many chronic doubts and uncertainties concerning the Charter provisions 
as to the limits of lawful use of force and the powers of UN organs in relation thereto’. More than forty years 
afterwards this remains largely true, not only because the uncertainties described by Stone remain very much 
in place today, but also because of the contemporary lack of distinction between crimes and delicts in 
international law. See: Julius Stone, ‘Hopes and Loopholes in the 1974 Definition of Aggression’ (1977) 71(1) 
American Journal of International Law 224, 243–244. 
35 Roberto Ago, Fifth Report on State Responsibility by Mr. Roberto Ago, Special Rapporteur - the 
Internationally Wrongful Act of the State, Source of International Responsibility (Continued) (Reports of the 
Special Rapporteur No A/CN.4/291 and Add.1 & 2 and Corr.1, International Law Commission, 1977) 80 
<https://legal.un.org/ilc/guide/9_6.shtml>. 
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entirely dissolved and the ‘dual regime of responsibility’ was banished from international 

law.36  

 

The super-normativity of the prohibition of aggression comes from the famous Barcelona 

Traction dictum, where the ICJ included this prohibition as an example of a jus cogens 

obligation at a historical moment where it was understood that the content of these 

peremptory norms would have a dispositive effect on the justiciability of disputes.37 

Consequently, the prohibition of aggression, as an independent standard from the prohibition 

of the use of force, has been subject to the well-known criticism of ‘relative normativity’.38 

 

Far from insisting on the dangers of normative relativity or its desirability, interpretive 

philosophy would note that the difference between the prohibition of the use of force and the 

prohibition of aggression is abstract, not empirical. Logically speaking, every act of 

aggression is an illegal use of force, though not every use of force is an act of aggression. 

The frontier between the two is measured by the gravity of the action, and while it may 

arguably have some impact for the adjudication of remedies, it is impossible to define a 

precise conceptual boundary. More so, there are good reasons to believe that it is impossible 

to define a correct factual boundary, that is, to decide whether one is correctly looking at a 

set of facts which amounts to an act of aggression and not merely an action of force. It will 

always require an interpretive effort. 

 
36 James Crawford’s decision to eliminate Article 19 in the ILC’s second reading created some controversy at 
the time precisely as it unified all forms of responsibility. Approaching the adoption of the project, the European 
Journal of International Law published several pieces which illustrate the controversy. See: James Crawford, 
‘Revising the Draft Articles on State Responsibility’ (1999) 10(2) European Journal of International Law 435, 
Georges Abi-Saab, ‘The Uses of Article 19’ 10(2) European Journal of International Law 339, Alain Pellet, 
‘Can a State Commit a Crime? Definitely, Yes!’ (1999) 10(2) European Journal of International Law 425, 
Giorgio Gaja, ‘Should All References to International Crimes Disappear from the ILC Draft Articles on State 
Responsibility?’ (1999) 10(2) European Journal of International Law 365. Outside doctrinal scholarship, 
international lawyers have been much more accepting of normative graduation as an expression of common 
political interests and tensions. See: John Tasioulas, ‘In Defence of Relative Normativity: Communitarian 
Values and the Nicaragua Case’ (1996) 16(1) Oxford Journal of Legal Studies 85; Alexander Orakhelashvili, 
‘Peremptory Norms of the International Community: A Reply to William E. Conklin’ (2012) 23(3) European 
Journal of International Law 863.  
37 Case Concerning the Barcelona Traction, Light and Power Company, Limited (Belgium v Spain) [1970] 
International Court of Justice 50, 33–34. 
38 Prosper Weil, ‘Towards Relative Normativity in International Law’ (1983) 77(3) American Journal of 
International Law 413, 432. This position does not necessarily represent the orthodox mainstream. See: Richard 
Falk, ‘To What Extent Are International Law and International Lawyers Ideologically Neutral?’ in Joseph H 
Weiler and Antonio Cassese (eds), Change and Stability in International Law-Making (De Gruyter, 2010). 
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This interpretive void became clear for the ICJ in the Armed Activities case. The Ugandan 

military intervention in Congo had been manifestly egregious, taking control of an area as 

large as Germany for years while exploiting its mineral-rich resources and consolidating 

power through regional warlords. The majority opinion was comfortable avoiding the topic 

of aggression altogether – notwithstanding that it had been an explicit claim of the DRC since 

the application of the proceedings39 – as it thought it would be sufficient to declare the illegal 

intervention ‘a grave violation of the prohibition of the use of force expressed in Article 2, 

paragraph 4, of the Charter’. 40 The inconsistency did not go unnoticed by some of the judges, 

with Judge Simma asking sardonically ‘[w]hy not call a spade a spade? If there ever was a 

military activity before the Court that deserves to be qualified as an act of aggression, it is 

the Ugandan invasion of the DRC’.41 

 

On the other hand, the question of preventive self-defence was explicitly avoided 

altogether.42 Since Uganda did not argue that it had conducted Operation Safe Haven in order 

to respond to an ‘anticipated attack’, the Court did not find it necessary to ‘express [a] view 

on that issue’.43 The Court did, however, feel ‘constrained’ to observe that the reasons offered 

by the Ugandan High Commission in order to justify the intervention were ‘essentially 

preventative’,44 a seeming nod to the possibility of this fact having a legal consequence. As 

Judge Simma recalled in his separate opinion, Uganda had been victim of armed attacks by 

organised armed groups in the territory of the Congo, but these actions could not be attributed 

to the DRC under the standards of state responsibility.45 This would lead to the awkward 

conclusion that a State would have no recourse to self-defence if it was attacked by a group 

with no attributable links to another State, being at odds with most of the military 

 
39 ‘Application Instituting Proceedings in the Case of Armed Activities on the Territory of the Congo 
(Democratic Republic of the Congo v Uganda)’ (n 25). 
40 Case Concerning Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. 
Uganda) (n 28) 345. 
41 Separate Opinion of Judge Bruno Simma in the Case of Armed Activities on the Territory of the Congo 
(Democratic Republic of the Congo v Uganda) [2005] International Court of Justice 116, 2. 
42 Case Concerning Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. 
Uganda) (n 28) 143. 
43 Ibid. 
44 Ibid. 
45 Separate Opinion of Judge Bruno Simma in the Case of Armed Activities on the Territory of the Congo 
(Democratic Republic of the Congo v. Uganda) (n 41) 10–11. 
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interventionist foreign policy of the last thirty years. In this vein, Judge Simma noted the 

frequent relationship between preventive self-defence and self-defence against non-State 

actors: two issues that are often pointed out in orthodox scholarship as examples of the 

ambiguities of the current state of the law on the use of force.46 

 

One can sympathise with the competing anxieties both the ICJ (as the principal judicial organ 

of the UN) and Judge Simma (a self-proclaimed positivist of international law47) faced in a 

situation where strongly contested law with substantial political backlash was put before a 

judge’s bench.  However, it is interesting that both the Court and Judge Simma approached 

the situation from a methodologically restricted perspective where law is an object to be 

discovered, observed, or ignored. 

 

On the one hand, the Court was explicitly and procedurally invited to address the allegation 

of aggression on behalf of Uganda. The jurisdiction of the Court was engaged under Article 

36(2) of the Statute of the ICJ, so the Court was not procedurally restricted from applying 

both conventional instruments – such as the UN Charter – and coexisting customary law. In 

any event, by deciding not to address this question, the Court left many fundamental 

uncertainties about the use of force unresolved (such as the kind of force prohibited by Article 

2(4), or the ‘chronic doubts’ surrounding Article 5148).  

 

On the other hand, Judge Simma claimed to have a more accurate reading of the current state 

of the law, by declaring that:  

 

Such a restrictive reading of Article 51 [where pre-emptive self-defence or self-defence 

against non-State actors may not be read into the Charter] might well have reflected 

the state, or rather the prevailing interpretation, of the international law on self-defence 

 
46 Ibid 11. 
47 Bruno Simma and Andreas Paulus, ‘The Responsibility of Individuals for Human Rights Abuses in Internal 
Contexts: A Positivist View’ in SR Ratner and AM Slaughter (eds), Methods of International Law (American 
Society of International Law, 2004) 23. See generally: Eric Stein, ‘Brunno Simma: The Positivist?’ in Ulrich 
Fastenrath et al (eds), From Bilateralism to Community Interest: Essays in Honour of Bruno Simma (Oxford 
University Press, 2011). 
48 Stone (n 34) 244. 
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for a long time. However, in the light of more recent developments not only in State 

practice but also with regard to accompanying opinio juris, it ought urgently to be 

reconsidered, also by the Court. As is well known, these developments were triggered 

by the terrorist attacks of September 11, in the wake of which claims that Article 51 

also covers defensive measures against terrorist groups have been received far more 

favourably by the international community than other extensive re-readings of the 

relevant Charter provisions, particularly the ‘Bush doctrine’ justifying the pre-emptive 

use of force.49 

 

In both instances – the Court with its silence, and Judge Simma with his Separate Opinion – 

there is an odd similarity of ignoring the bigger, situational stakes in which they are 

immersed. For its part, the Court believed that keeping silent and refusing to offer some 

boundaries of a disputed concept, it could avoid judicializing a situation that, for better or for 

worse, it saw as outside of its restricted scope.50 Judge Simma’s assumption that he can have 

a better reading of reality, unconstrained by his participation as an influential scholar who 

has been engaged in nearly every capacity related to the international law on the use of force, 

further reflects his idea (self-proclaimed to be ‘realist’) that international law can be 

objectively measured through the right processes. Instead of insisting on the strong biases 

that Judge Simma may have, interpretive philosophy would point towards the possibilities. 

In other words, while both Judge Simma and the Court may disagree on the convenience of 

their differing legal approaches, they both ignore the wider hermeneutic possibilities as they 

conceive the answers to these questions on the use of force to be outside their situational 

experience. 

 

The back and forth between judicial restraint and legal realism places the stakes of the 

interpretive game at a semantic level. More and more discussion about the correct analysis 

of the international law of war is not going to offer more convincing results than those 

 
49 Separate Opinion of Judge Bruno Simma in the Case of Armed Activities on the Territory of the Congo 
(Democratic Republic of the Congo v. Uganda) (n 41) 11. 
50 Judge Simma goes as far as to comment that ‘[b]y the unnecessarily cautious way in which it handles this 
matter, as well as by dodging the issue of “aggression”, the Court creates the impression that it somehow feels 
uncomfortable being confronted with certain questions of utmost importance in contemporary international 
relations. Ibid 15. 
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articulated by Judge Simma and his colleagues, because the conversation is focused on 

resolving issues of the most fundamental importance of social life by addressing them in the 

language of mere procedural technicalities. This means that, on the one hand, the Court is 

missing out on the opportunity to define an issue that sits at the heart of the collective security 

system of the UN, while on the other hand Judge Simma is fighting the wrong battle if he 

believes it is a problem of more adequate analytical tests.51 Both positions conceive 

international law to be like a vast plain where rules may be dug out of the ground with the 

correct tools, and while Judge Simma wants to get right to work to uncover the developments 

of international law (whatever they may be) and populate the field of international law, the 

Court prefers those rules to remain covered for someone else to discover. 

 

Framing these disagreements as an oscillation between judicial restraint or activism signals 

a lost opportunity to look beyond the rationalism that underlies both approaches. Both 

approaches have their fans and their critics, and as one scholar puts it, ‘what some will berate 

as unhelpful timidity, others might applaud as prudent restraint’.52 What is hermeneutically 

relevant is the shared belief that rational, cognitive agents – in this case the ICJ judges – can 

adopt a stance where they are able to measure reality and then offer a conclusion on its 

scientific results. After all, for interpretive philosophy ‘[t]he language-world is not … 

something that the cognitive subject can stand beyond and assess as an autonomous object’.53 

 

1.1.2.  Anti-Archaeological approaches to the prohibition of the use of force 

 

The sort of realism that underlies the approach taken by the judges of the ICJ in the Armed 

Activities case is a good example of realist decision-making in a judicial forum. Few 

 
51 Klabbers, for example, considers the absence of legal precision to be an advantage for the case of use of force 
versus aggression in the following terms: ‘Given the circumstance that language often comes with evaluative 
characteristics, it makes some sense that classifications of behaviour often forego legal precision, and replace 
it by political precision, whose rationale is the desire to bring a conflict to a speedy end and prevent further 
suffering. After all, this, typically, can only be done by political means’. Jan Klabbers, ‘Intervention, Armed 
Intervention, Armed Attack, Threat to Peace, Act of Aggression, and Threat or Use of Force: What’s the 
Difference?’ in Marc Weller (ed), The Oxford Handbook of the Use of Force in International Law (Oxford 
University Press, 2015) 506. 
52 Cheniever (n 29) 267. 
53 Nicholas Davey, ‘Hermeneutics, Structuralism and Post-Structuralism’ in Jeff Malpas and Hans-Helmuth 
Gander (eds), The Routledge Companion to Hermeneutics (Routledge, 2014) 663. 
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international incidents make it to a court’s docket, however, and the argumentative strategies 

deployed by orthodox legal operators, advisers, and scholars (sometimes all three as the same 

person) largely mirror a scientific conception of international law. In this section I discuss 

the sort of arguments used to justify forcible actions; typically couched in the methodological 

terms of textual interpretation and customary developments. These approaches are ‘anti-

archaeological’ in the way that they proceed under the assumption that it is possible to 

recreate a method of analysis that can discover the genesis of a given tradition, much like a 

social scientist recovers and analysis material culture in order to subject it to scientific 

measurement and reach conclusions.54 Conversely, these are not archaeological approaches 

in the post-structuralist sense, where discourses are governed by non-linguistic rules 

operating at subconscious or unconscious individual levels in a way that contingently 

determines the limitations and possibilities of thought in a given historic period.55 

 

Broadly speaking, mainstream scholarship characterises the impact of the September 11 

attacks and the subsequent reaction on the legal framework of the UN as an interpretive 

problem insofar as it had the capacity to change the concept of ‘armed attack’ in Article 51 

of the UN Charter. Prior to 2001, only the US and Israel had claimed to be exercising their 

right of self-defence in response to hostilities by non-State actors and had done so in a 

language that combined past reactions and future determent.56 As such, before 2001, there 

was little reason to believe that the armed attack to which Article 51 referred could either 

come from a non-State actor or come by way of a future possibility rather than a 

 
54 Colin Renfrew and Paul G Bahn, Archaeology: Theories, Methods and Practice (Thames & Hudson, 2012) 
13. 
55 I am referring to the sort of post-structuralist archaeology as embodied by Foucault. In his introduction to 
Archaeology of Knowledge, he presents the work as belonging ‘to that field in which the questions of the human 
being, consciousness, origin, and the subject emerge, intersect, mingle, and separate off’, allowing history to 
‘free itself from these various methods’. Michel Foucault, Archaeology of Knowledge, tr AM Sheridan Smith 
(Routledge, 2002) 18. In The Order of Things, Foucault insists on the scientific nature of modern historical 
endeavours, commenting that ‘the field of the modern episteme is not ordered in accordance with the ideal of a 
perfect mathematicization, nor does it unfold, on the basis of a formal purity, a long, descending sequence of 
knowledge progressively more burdened with empiricity’. See: Michel Foucault, The Order of Things: An 
Archaeology of the Human Sciences (Pantheon Books, 1970) 349. It is important to note that while this anti-
methodical stance has many similarities with the modern hermeneutic project, it is starkly opposed to it in many 
other ways. 
56 I am referring to the Israeli attacks in Lebanon in 1968 and Tunisia in 1985, and the American attacks against 
Libya in 1986, Iraq in 1993, and Sudan and Afghanistan in 1998. See: Grey, International Law and the Use of 
Force (n 8) 202–203.  
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consummated past action by a State. At this point in time it would have been difficult to get 

some support for the novel theory that military interventions abroad could be lawful, 

preventive security measures against non-State actors and in detriment to the territorial 

State’s sovereignty. 

 

Consequently, writers who point to 2001 as a revolutionary moment for the interpretation of 

the collective security system need to rely on the apparent change of heart that the 

international community had on this date. The last authoritative judicial decision on the 

matter was the Nicaragua case which had restricted the definition of ‘armed attacks’ to the 

‘sending by or on behalf of a state of armed bands, groups, irregulars or mercenaries, which 

carry out acts of armed force against another State’.57 At the core of this definition lay the 

formal involvement of the State, requiring a link of attribution under international law if the 

‘armed attack’ was to give rise to the right of self-defence. This explains why the Court made 

a distinction between the use of force and other unlawful acts of intervention in breach of the 

Charter, in order to distinguish providing mere assistance to, or general encouragement of, 

armed groups from full operational control of their actions. It found that by financing, 

training, supplying weapons, intelligence, and logistical support to the contras, the United 

States had breached the principle of non-intervention but had nevertheless not engaged in an 

armed attack or use of force against Nicaragua.58 This same standard of attribution for the 

legal definition of ‘armed attack’ made it impossible for Uganda to frame its reaction to 

armed hostilities from the territory of the Congo as self-defence. This sudden change in the 

law has been articulated in different ways which all share the scientific approach to 

interpretation. In this way, scholars that have defended a reinterpretation of the different rules 

governing the use of force after 9/11 may be placed anywhere on a spectrum that ranges from 

instant modification to a slow transition; always formulating their arguments as observations 

from empirical reality. 

 

On one end of the spectrum we can find scholars that describe the aftermath of 9/11 as 

fundamentally and immediately transformative. American authors, for example, have called 

 
57 Nicaragua Case (n 10) 195. 
58 Ibid 242. 
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it a ‘constitutional moment’ in order to describe a fundamental alteration of the interpretive 

conditions of the UN Charter’s rules on the use of force immediately after the terrorist 

attacks.59 Alternative formulations have been made in the language of a ‘Grotian Moment’ – 

the term used by Richard Falk in the eighties to describe a ‘period in world history that seems 

analogous at least to the end of European feudalism … when new norms, procedures, and 

institutions had to be devised to cope with the decline of the Church and the emergence of 

the secular state’.60 Similarly to a constitutional moment, the concept implies instant or rapid 

formation of custom.61 Defenders of this characterisation point to the near universal support 

that the US received in its response to the terrorist attacks,62 or the recognition of the right to 

self-defence against non-State actors in the preamble of SC Resolutions 1368 and 1373 

(2001) which were unanimously adopted in order ‘to combat by all means threats to 

international peace and security caused by terrorist acts’.   

 

Other authors resist the instant transformation to which constitutional or Grotian moments 

allude, recognising the challenge posed by America’s reaction to the terrorist attacks to the 

traditional categories of international law, while considering that there has been no 

fundamental alteration of the law.63 After all, the Nicaragua case had made an important 

distinction between engaging in hostilities through directly attributable actions and the mere 

endorsement, encouragement, or harbouring of groups which were engaging in hostilities 

themselves. This distinction was out of tune with the American strategy to tackle the security 

risks posed by contemporary, terrorist actions, considering that some of the more organised 

terrorist groups did not have a link of attribution to the territorial State where they were 

operating. The joint resolution authorising the executive branch of the US to use force against 

 
59 William Burke-White and AM Slaughter, ‘An International Constitutional Moment’ (2002) 43(1) Harvard 
International Law Journal 2. 
60 Richard Falk, ‘The World Order Between Interstate Law and the Law of Humanity: The Role of Civil Society 
Institutions’ in Burns H Weston, Hilary Charlesworth and Richard Falk (eds), International Law and the World 
Order (Thomson West Publishing, 1997) 1369. 
61 Michael P Scharf, ‘Seizing the “Grotian Moment”: Accelerated Formation of Customary International Law 
in Times of Fundamental Change’ 43(2) Cornell International Law Journal 440, 446. See also: Benjamin 
Langille, ‘It’s “Instant Custom”: How the Bush Doctrine Became Law After the Terrorist Attacks of September 
11, 2001’ (2003) 26(1) Boston College International & Comparative Law Review 145, Ibrahim J Gassama, 
‘International Law at a Grotian Moment: The Invasion of Iraq in Context’ (2004) 18(1) Emory International 
Law Review 1. 
62 Grey, International Law and the Use of Force (n 8) 206. 
63 See: Antonio Cassese, ‘Terrorism Is Also Disrupting Some Crucial Legal Categories of International Law’ 
(2001) 12(4) European Journal of International Law 993.  
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those responsible for the September 11 attacks already prefigured the similarity between the 

commission of terrorist actions and the harbouring or assistance of persons committing 

terrorist actions by sanctioning military force against ‘those nations, organizations, or 

persons [the President] determines planned, authorized, committed, or aided the terrorist 

attacks that occurred on September 11, 2001, or harbored such organizations or persons’.64 

This subtle technicality helps illustrate the transformation that some governments sought to 

imprint onto international law in the last two decades. Not only was the distinction between 

committing acts of force and harbouring persons who commit acts of force good law, but it 

was the reason that the US had not been found to act aggressively against Nicaragua or that 

Uganda could not have said to be defending itself against Congolese armed groups in the 

Armed Activities case some years later.  

 

The US government seems to have been aware of the disparity between its domestic authority 

to wage war and the international rules governing the use of force. In the letter justifying its 

actions to the Security Council, the US restricted the scope of its military reaction to ‘the 

armed attacks that were carried out against the United States on 11 September 2001’.65 A 

couple of months afterwards, however, President Bush emphasised that the new ‘war on 

terror’ had a wider scope, including military strategising against the so-called ‘Axis of Evil’ 

(Iraq, Iran, and North Korea).66And by the end of 2002, the National Security Strategy of the 

US explicitly mentioned a right to act in pre-emptive self-defence against non-state actors, 

going much farther than the rationale laid out in the letter to the Security Council the year 

before.67 With the exception of a few authors,68 this extended scope of the right of self-

 
64 AUMF (n 7) 2(a). 
65 UN Security Council document S/2001/946, John Negroponte, ‘Letter Dated 7 October 2001 from the 
Permanent Representative of the United States of America to the United Nations Addressed to the President of 
the Security Council’ (United Nations, 7 October 2001) <https://www.undocs.org/s/2001/946>. 
66 ‘President Bush’s 2002 State of the Union Address’, The Washington Post (online, 29 January 2002) 
<https://www.washingtonpost.com/wp-srv/onpolitics/transcripts/sou012902.htm>. 
67 ‘The 2002 National Security Strategy of the United States of America’ (The White House, 17 September 
2002) <https://georgewbush-whitehouse.archives.gov/nsc/nss/2002/>. 
68 See: Stanimir Alexandrov, Self-Defense Against the Use of Force in International Law (Kluwer, 1996) 182, 
Anthony C Arend and Robert J Beck, International Law and the Use of Force: Beyond the UN Charter 
Paradigm (Routledge, 1993) 138. 
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defence was not met with international approval, and even the United States’ closest ally – 

the United Kingdom – demurred internally as incompatible with international law.69  

 

Finally, it is fair to say that orthodox scholarship generally rejected a customary modification 

to the right of self-defence as incompatible with State practice.70 This evidence-driven debate 

has led one commentator to conclude – in two separate studies – that while there is proof to 

support a reading of self-defence as permissible against non-state actors,71 there is no 

evidence to support it as a pre-emptive right.72 Other scholars claim that the US had been 

unlawfully engaging in preventive self-defence long before the war on terror, pushing back 

against the foundational narrative of the post-9/11 law of armed conflict.73  

 

Regardless of the position one might take, this debate surrounding the relationship between 

Article 2(4) and Article 51 of the UN Charter and customary law remains largely 

methodological. Scholars who argue for more or less expansive readings of Article 51 will 

do so in the language of customary technicalities. Arguments that deviate too much from the 

tradition of scientific analysis are usually cast aside as ‘policy considerations’, presumably 

under a theory of custom where policy and law are mutually exclusive.74 

 
69 It was put in the private advice rendered by the UK’s Attorney General in the following terms: ‘I am aware 
that the USA has been arguing for recognition of a broad doctrine of a right to use force to pre-empt danger in 
the future. If this means more than a right to respond proportionately to an imminent attack (and I understand 
that the doctrine is intended to carry that connotation) this is not a doctrine which, in my opinion, exists or is 
recognised in international law’. See: ‘Attorney General’s Advice on the Iraq War’ (2005) 54(3) International 
& Comparative Law Quarterly 767, 768. The existing body of literature that argues for this expansive reading 
of Article 51 is usually grounded on the practice after 9/11. See: Tal Becker, Terrorism and the State: 
Rethinking the Rules of State Responsibility (Hart, 2006), Jörg Kammerhofer, ‘The Armed Activities Case and 
Non-State Actors in Self-Defence Law’ (2007) 20(1) Leiden Journal of International Law 89. 
70 Grey, International Law and the Use of Force (n 8) 209–210. 
71 Sean D Murphy, ‘Terrorism and the Concept of “Armed Attack” in Article 51 of the UN Charter’ (2002) 
43(1) Harvard International Law Journal 43. 
72 Sean D Murphy, ‘The Doctrine of Preemptive Self-Defense’ (2005) 50(3) Villanova Law Review 699. 
Murphy’s strong rationalist account of custom may be seen through his call for international lawyers ‘to focus 
more on the theory and methodology they employ in reaching their conclusions [about custom]’.  
73 Michael W Reisman and Andrea Armstrong, ‘The Past and Future of the Claim of Preemptive Self-Defense’ 
(2006) 100(3) American Journal of International Law 525. 
74 Tesón, for example, expects international lawyers to distinguish between ‘fake’ and ‘genuine’ custom. ‘Fake’ 
custom, according to Tesón, consists of ‘“[r]ules” that international lawyers would like to be genuine rules of 
law, but in reality are not. A rule of fake custom is characterized, not by state practice or strong consensus, but 
by advocacy, partisan rhetoric, and unsupported assertion’. Tesón’s tool for distinction between fake and 
genuine custom is the positivist ‘rule of recognition’ put forward by HLA Hart. See: Fernando Tesón, ‘Fake 
Custom’ in Brian D Lepard (ed), Reexamining Customary International Law (Cambridge University Press, 
2017) 86, 109. For a more orthodox position, see: Grey, International Law and the Use of Force (n 8) 47 at 
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The experience of an international legal adviser, however, feels different. While the technical 

rules of the Charter presuppose neat, fully describable events called ‘illegal uses of force’, 

they cannot exhaust descriptions of the presentation of that event to the adviser.  Even the 

intention with which a State intervenes in another State is relevant for our comprehension, 

and so is the way in which such intervention is carried out. That does not mean however, that 

knowing these intentional and material conditions explains the full situation, just as much as 

we would not be able to understand the event without them. In reality, no event which is 

relevant for international law may be understood simply by the intentions or conditions of 

the different actors or, as G.E.M. Anscombe noted, ‘[e]very description presupposes a 

context of normal procedure, but that context is not even implicitly described by the 

description’.75 When we engage with international phenomena, we bring together something 

larger than the event or our own consciousness. It is by bringing both the objective elements 

of phenomena and the subjectivity of our consciousness that a dialogical process of 

interpretation begins and allows for the picture, or the event, to fully present and realise itself.  

 

Much like the judicial debate in the Armed Activities case over the possibility of non-state 

actors activating the Charter rules on the use of force, or the empirical approach to scaling 

the gravity of the force used, mainstream debates on the customary features of the collective 

security system remain distinctly scientific. Within these larger discussions on the use of 

force, interpretation has largely consisted of the methodological application of preconceived 

rules in order to reconstruct a reality outside the subject of observation. The orthodoxy of 

these customary debates on the use of force does not mean, however, that international legal 

scholarship has not resonated with some of the larger discussions on interpretive theory. In 

the next section I turn to these traditions. 

 

1.2. Interpretive theory in international legal scholarship 

 

 
209. Grey takes an interesting approach towards policy issues – such as the effectiveness of the use of force to 
combat certain risks as a function of its lawfulness – in her analysis of the legality of the American targeted 
killings program. Christine Grey, ‘The Limits of Force’ in Collected Courses of the Hague Academy of 
International Law (Brill, 2014) 149. 
75 GEM Anscombe, ‘On Brute Facts’ (1958) 18(3) Analysis 69, 71. 
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I have argued that interpretation has remained a narrow concept in international law, curtailed 

by its attachment to rationalist epistemology and the promised methodological access to truth. 

In order to discuss broader notions of interpretation, I have engaged with a large body of 

work on interpretive theory that is highly relevant for international law and which has had 

some resonance in legal scholarship. In order to map out some of the possibilities offered by 

philosophical interpretation, in this section I review some of the scholarship on interpretation 

specific to international law, both as method and as philosophy. 

 

1.2.1.  Interpretation as method 

 

There has been a recent turn to interpretation as a subject of study in international law. More 

and more literature has been produced on the questions of what we interpret and how we 

interpret. This is, probably, a reflection of the reach of critical legal scholarship and its 

interest in the theoretical foundations and argumentative practices of international law in the 

last decades. I argue however, that legal advisers could benefit from a wider philosophical 

understanding of what interpretation can be. 

 

The most significant works on interpretation and international law generally follow a style 

of methodological interpretation. These works include Ingo Venzke’s book How 

Interpretation Makes International Law – On Semantic Change and Normative Twists, 

Alexander Orakhelashvili’s book The Interpretation of Acts and Rules in Public 

International Law, and Andrea Bianchi, Daniel Peat, and Matthew Windsor’s edited book 

Interpretation in International Law. 

 

In the preface to the paperback edition, Venzke opens by stating that he intends to describe 

‘a rather basic idea: interpretation makes international law’.76 He continues to say that 

‘[d]rawing on theories of language, general sociology and more specific international 

relations scholarship, I have developed a theoretical perspective on the practice of 

interpretation’.77 Building on scholarship that explores how communication can create law, 

 
76 Ingo Venzke, How Interpretation Makes International Law - On Semantic Change and Normative Twists 
(Oxford University Press, 2014) i. 
77 Ibid. 
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the book makes a contribution to the ongoing discussion about the material sources of law 

and their distinction rather than interpretation in the philosophical sense. Throughout his 

book, Venzke relies on his concept of ‘semantic authority’, that is, ‘an actor’s capacity to 

influence and shape meanings as well as to establish its interpretations as authoritative 

reference points in legal discourse’.78 At times, Venzke engages in rhetoric that is reminiscent 

of some hermeneutic literature. He considers, for example, that the notion of ‘communicative 

action’ – a notion developed by Jürgen Habermas to describe individuals in interaction 

collaborate to achieve a mutual understanding based on deliberation and argumentation – is 

situated between the ‘competing paradigms’ of idealism and realism in international law.79 

Venzke’s argument that a communicative action’s attempt to ‘explain and to provide a 

legitimate order that is situated in inter-subjectivity’ has the potential to mediate between 

idealism and realism, either assumes that idealism and realism have a meeting point or that 

the relation between these two is not one of fundamental disagreement.  80  

 

Idealists, however, do not disagree with realists because they find them too radical, or to put 

it differently, realism is not the opposite of idealism. Neither would a moderate realist be 

more acceptable to an idealist than a radical one for the same reason that Koskenniemi has 

already discussed: ‘[t]here is no “centre”, no pragmatic meeting-point existing independently 

of arguments that seek to make a position seem “central” or “pragmatic” while casting the 

contesting positions as “marginal” or “extreme”’.81 It is not that it is pointless to look for a 

middle ground, but it is pointless to believe that it can be found without ‘irreducible 

adversity’.82  

 

In all fairness, Venzke himself concedes that his book started as an attempt to ‘beef up Jürgen 

Habermas and his theory of communicative action to knock down Martti Koskenniemi’s 

indeterminacy thesis’ but that such attempt ‘did not work’.83 The book is a thoroughly 

descriptive account of the influence that bodies such as the United Nations High 

 
78 Ibid 63. 
79 Ibid 214. 
80 Ibid. 
81 Koskenniemi, From Apology to Utopia (n 15) 597. 
82 Ibid. 
83 Venzke (n 76) viii. 
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Commissioner for Refugees and the World Trade Organisations appellate panels have over 

the legal rhetoric that surrounds them. As such, Venzke’s work follows a methodological 

approach precisely because it attempts to point towards the right path to be taken if one is 

uncomfortable with the indeterminacy of international law. Interpretive philosophy, 

however, would suggest that even if international law is radically indeterminate, this is no 

reason for alarm. There is a more compelling argument to be made from the comfort of 

indeterminacy. It is also noteworthy that Venzke’s book – which attempts to deal with the 

hermeneutics of international law – does not include any reference to interpretive 

philosophers or to the scholarly tradition of identifying the limitations of understanding (or 

even the relationship between the interpretation of law and the interpretation of history). The 

absence of this material matters because it points towards the marginalisation of any of the 

theory of interpretation as an existential activity.84  

 

For its part, Alexander Orakhelashvili’s book The Interpretation of Acts and Rules in Public 

International Law represents a similar effort of interpretive methodology, and it is a 

contribution to the already significant body of literature on canons of interpretation. 

Following Venzke, Orakhelashvili does not refer to hermeneutic philosophy, which indicates 

that his notion of interpretation excludes any philosophical consideration of what makes 

understanding possible. However, he introduces the book by stating that it ‘constitutes the 

first ever comprehensive monograph on interpretation of acts and rules in public international 

law’.85 The work is a description of the approach that a variety of international institutions 

have taken in order to interpret the sources of international law. The first part of the book is 

engaged with the author’s own position on what makes or does not make international law 

(a question that, as discussed earlier, may not be solved by reference to international law per 

se), following with a typology of interpretative techniques. The limits of the work are thus 

 
84 In his review of the book, Jan Klabbers considered that the absence of these authors (specifically Gadamer): 
‘[i]s not a weakness but, instead, one of the strengths of the book: Venzke does not lose himself in a strict 
theoretical framework, but borrows useful elements from a variety of thinkers about language, and in doing so 
respects the circumstance that he is, after all, engaged in a legal study’. I disagree with Klabbers at the very 
least because I do not think that there is any special feature by which a study is, in its essence, a ‘legal’ one. 
See: Jan Klabbers, ‘Book Review on Ingo Venzke, How Interpretation Makes International Law - On Semantic 
Change and Normative Twists’ 24(2) European Journal of International Law 718, 720. 
85 Alexander Orakhelashvili, The Interpretation of Acts and Rules in Public International Law (Oxford 
University Press, 2008) 1. 
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given by the author’s own ambition, as Orakhelashvili attempts to strip his analysis from any 

consideration which he considers outside the realm of the adjudicative practice of 

international law.86  

 

Andrea Bianchi, Daniel Peat, and Matthew Windsor’s edited book entitled Interpretation in 

International Law is one of the most relevant works in this area because of its breadth and 

the diversity of its contributors. A long book dedicated exclusively to the interpretation in 

international law was a good opportunity to explore the relevance of interpretive philosophy 

for the field and how its relationship to the canons of dogmatic interpretation affects the way 

we perceive and shape the legal system. From the start, however, the editors claim that the 

emphasis of the work is given to methodological rigour in interpretation or law-making 

theories.87  

 

The book is introduced by mapping out different approaches to the concept of law and 

different methodologies of interpretation. The purpose of the book is to provide readers with 

‘materials to enhance their awareness of the nature of interpretation’.88 References to 

interpretive philosophers are reduced to one line in Jens Olsen’s chapter where they are 

described as the authors of the ontological turn in hermeneutics.89 Immediately thereafter, 

Olsen explains that his effort is ‘limited to the interpreter’s “will to power” and drive to 

finality, and the performative dimension and political consequences of interpretive speech 

acts’.90 Furthermore, Olsen’s claim is that ‘textual interpretations are not only ideological 

 
86 Jörg Kammerhofer summarises this in his review of the book, where he states that ‘[i]n particular, the 
limitation on the purely public international legal discourse on interpretation (rather than extending to debates 
in general legal theory) restricts the scope of the arguments to very few elements. In this reviewer’s opinion, 
this is a fundamental flaw of orthodox scholarship. As pointed out infra, interpretation is a hermeneutic process, 
not positive international law’. I agree with almost everything in this statement, particularly with the reference 
on interpretation as a ‘hermeneutic process’. My only disagreement, however, is that a hermeneutic process lies 
outside ‘positive international law’. It is precisely here that the most provocative arguments may be put forward, 
as our engagement with international law in the most practical (or positive) manner is itself a hermeneutical 
encounter. See: Jörg Kammerhofer, ‘Book Review on Alexander Orakhelashvili, The Interpretation of Acts and 
Rules in Public International Law’ 20(4) European Journal of International Law 1281, 1283. 
87 Daniel Peat and Matthew Windsor, ‘Playing the Game of Interpretation’ in Andrea Bianchi, Daniel Peat and 
Matthew Windsor (eds), Interpretation in International Law (Oxford University Press, 2015) 1–33.  
88 Ibid 4. 
89 Jens Olesen, ‘Towards a Politics of Hermeneutics’ in Andrea Bianchi, Daniel Peat and Matthew Windsor 
(eds), Interpretation in International Law (Oxford University Press, 2015) 311, 312. 
90 Ibid. 
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and instigated by power, but that they are also shaped by ideology and power’.91 Given the 

restricted scope of the essay, one is left feeling uneasy by the conscientious 

acknowledgement of interpretive philosophy only to be neglected by the rest of the book. 

 

This uneasiness is deepened by the role that Philip Allott assigns to the experience of 

understanding (Verstehen) in the conclusion of the work.92 Allott’s chapter is dedicated to 

describing ‘the most significant of the actual constraints on freedom of interpretation, which 

are as wide and deep as the phenomenon of language itself’.93 Due to the relationship Allott 

implies between interpretation and language, one would have to inquire whether he is 

referring to a constraint on existence. In his lengthy list of factors which constrain 

interpretation, Allott makes only a brief reference to hermeneutical philosophy by dedicating 

a few lines to Wilhelm Dilthey in order to include ‘historical context’ as one of the factors.94 

He limits himself to the remark that Dilthey ‘speaks of a form of deep understanding 

(Verstehen) that the interpreter must apply to the mind of the author contained in that text’. 

In international legal scholarship, the field of philosophical hermeneutics has been relegated 

by discussions of interpretive methods and normative distinctions. 

 

1.2.2.  Interpretation as philosophy 

 

Emmanuel Voyiakis takes a different approach to graft interpretive philosophy onto 

international legal discourse.95 Voyiakis argues that hermeneutical philosophy, particularly 

the work of Gadamer, represents a third way beyond positivism and critical legal theory – 

Voyikis’ two opposites of international legal discourse.96 Voyiakis shows how the 

intersection between international law and hermeneutics is focused on law-making as an 

object of inquiry, which takes him to discuss a typology of interpretative techniques and 

dogmas on the normativity of international law. This reading of hermeneutics does not take 

 
91 Ibid 313. 
92 Philip Allott, ‘Interpretation - An Exact Art’ in Andrea Bianchi, Daniel Peat and Matthew Windsor (eds), 
Interpretation in International Law (Oxford University Press, 2015) 373–392.  
93 Ibid 382. 
94 Ibid 390.  
95 Emmanuel Voyiakis, ‘International Law, Interpretive Fidelity and the Hermeneutics of Hans-Georg 
Gadamer’ (2012) 54 German Yearbook of International Law. 
96 Ibid 385.  
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him very far, as philosophical interpretation has much to say about the way different actors 

engage with international law, but there is nothing it can do to solve the irreducible adversity 

embedded in international legal arguments. In addition, it questions whether anything could 

or should be done to address this adversity in the first place. 

 

Voyiakis would disagree, needlessly relying on the authority of philosophical 

hermeneutics.97 The gist of Voyiakis’ argument lies in the fact that Gadamer’s notion of 

understanding embraces prejudice and yet attempts to provide a ‘truer’ interpretation of its 

object.98 Voyiakis, however, misses that Gadamer’s account of understanding makes no 

distinction between the truthfulness or correctness of interpretations, and makes no 

distinction on the basis of better or worse methodologies. Voyiakis implies this in his 

emphasis on rigour when suggesting that ‘it is not an exaggeration to say that the classics of 

Political Philosophy or International Law demand to be studied and interpreted in a much 

more pressing and immediate way than the classics of Medicine and Physics’99. Ultimately, 

Voyiakis is too focused on Gadamer’s repetition on how a text, practice, or picture ‘speaks’, 

without realising that such ‘voice’ is not a quality of the object, but merely a way to refer to 

our fore-understanding in encounters with entities present-at-hand. If Voyiakis was attracted 

by the hermeneutic embrace of prejudice, there is a myriad of relevant scholarship – 

particularly in American legal realism – that defends the role of bias in decision-making. It 

is the reliance on hermeneutics that leaves more questions than answers. Voyiakis then poses 

the following questions: 

 

If the understanding of what treaties say and what States do differ according to the 

perspective from which they are examined, or according to the historical circumstances 

in which interpretation takes place, does it not follow that all enquiry into international 

practice is necessarily partial or lacking in objectivity?100 

 

 
97 After all, Voyiakis does state that ‘the consensus between the critical and the positivist perspectives on the 
non-compatibility of the two ideas is mistaken’. Ibid 405. 
98 Ibid. 
99 Ibid 408. 
100 Ibid 414. 
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This question can only make sense if one subscribes to a theory that distinguishes what 

treaties say and what States do in a meaningful way. Gadamer could not have answered it 

himself when posed in terms of objectivity. In this way, Voyiakis’ article is redemptive of 

the psychology of interpretation more than anything; yet this is an endeavour in which 

Romantic hermeneutics would have been perhaps more illustrative than phenomenology. For 

its part, the phenomenology of international legal arguments is discussed more closely by 

Outi Korhonen in her piece New International Law: Silence, Defence or Deliverance? and 

Martti Koskenniemi’s From Apology to Utopia. On my reading, these texts provide a fruitful 

take on philosophical interpretation and international law because they assume the systematic 

inconsistencies of the international legal system without letting such inconsistencies get in 

the way of a productive account of law. 

 

The literature on methodological interpretation in international law falls under what Outi 

Korhonen calls ‘modified legal objectivism’, a world where one systematically denies 

objectivism but ‘implicitly subscribe(s) to it by trying to set outside standards to subjective 

and relativist features of international law’.101 Korhonen strikes a familiar note when she asks 

how ‘is one to study or practice international law if the uncovering of foundational 

controversies is paving the way to utter nihilism? What kind of a justifiable position is there 

for study and practice of normative international law?’.102 For Korhonen, this inquiry is 

necessarily focused on the ‘professional ethics of international legal work’.103 

 

Korhonen begins by suggesting that the tradition of any given international lawyer 

‘constitute[s] both the potentialities and the limitations of his situation’.104 Her 

phenomenological account of the role of the international lawyer starts off – differently to 

the ‘modified legal objectivists’ – from a fundamentally hermeneutical relationship: 

 
101 Outi Korhonen, ‘New International Law: Silence, Defence, or Deliverance’ (1996) 7(1) European Journal 
of International Law 1, 7. Korhonen’s book,  International Law Situated (Kluwer, 2000) is perhaps the most 
formidable exercise in hermeneutic scholarship in international law. While it discusses many of the topics in 
this thesis, I have refrained from using it as the main reference on this point only because it is chiefly concerned 
with the operation of these dynamics in Finland and Russia, a foreign topic to my research. The paper under 
review, however, is a fair representation of Korhonen’s theory as enshrined in International Law Situated, 
which explains why I have preferred to use it instead of her longer work.  
102 Korhonen, ‘New International Law: Silence, Defence, or Deliverance’ (n 101) 3. 
103 Ibid. 
104 Ibid 5.  



36 
 

normative interpretation must be situational. More accurately, ‘all human action is already 

situational because human existence is’.105 From her account, ‘interpreter’ and ‘international 

lawyer’ are essentially inseparable. In a phenomenological sense, what makes one an 

international lawyer is precisely one’s interpretative relationship with international law – a 

relationship which is essentially hermeneutical. And if the lawyer – the interpreter – is 

conscious of her own tradition, the limitations imposed on her practice may be expressed in 

ethical terms. Therefore, Korhonen calls for a phronesis of international law: the ethical 

wisdom of its practice. She argues that: 

 

[R]ather than adding imaginary limits and freedoms, interpreters should become 

conscious of those they already have at the base of their own self-understanding. The 

piling up of contradictory principles obscures the clarity of situational interpretation. 

The mind becomes disoriented and the situation alienated.’106 

 

Korhonen goes on to map out three different possibilities for ‘new international legal 

thinking’. She suggests that we have three options: silence, defence, or deliverance. By 

silence we accept the tragedy. With defence we can rejoice in the knowledge that we 

contributed to a just cause. But a third way ignores the duality of tragedy or heroism, and it 

is Korhonen’s opinion that a portion of Koskenniemi’s last chapter of Apology to Utopia 

points to deliverance.107 It is not incoherent from a logical, political, or philosophical point 

of view to firstly discover the fundamental flaws of our discipline and then attempt to move 

beyond them. In the worst-case scenario, philosophical hermeneutics can be at least one 

additional avenue if we agree that the theoretical and practical interpretation of international 

law are basically identical tasks.108  

 

1.3. Conclusion 

 

 
105 Ibid 7. 
106 Ibid 9. 
107 This reading of Koskenniemi is made stronger by his depiction of Hersch Lauterpacht in The Gentle Civilizer 
of Nations. In this light, Koskenniemi is a critic, not a sceptic. 
108 Korhonen, ‘New International Law: Silence, Defence, or Deliverance’ (n 101) 14. 
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The history of interpretation and the use of force is a history of competing rationalist accounts 

of law which all share the common distinction between reality and interpretation in a way 

that mirrors the distinction between truth and opinion. In these versions, true accounts of the 

state of the law – the precise boundaries of a substantive legal obligation – must reach their 

conclusions through a self-imposed inductive observation of reality which will allow 

interpreters to know how States think. This does not mean that legal scholarship has failed to 

react to the post-modern assaults on objectivity. There are notable traditions in international 

law that have found it useful to think of these legal discourses in terms of their productivity 

or procedural usefulness.109 In this way, the epistemic purity of legal justifications becomes 

a spectrum that largely mirrors the distinction between law and politics as law and rhetoric. 

As one author puts it, thinking of international law as a process highlights its interpretive 

nature and its relationship to authority,110 and abandons rationalist epistemology in favour of 

persuasive accounts of reality, where ‘reasoning is rhetorical in nature and interpretations no 

longer need to make the claim of “truth”: rather they have to be “acceptable”’.111 

 

In this vein, Koskenniemi’s emphasis on intuition and tradition for problem-solving in 

international law is notable, as the ‘acceptability’ of normative claims will usually be 

measured under a different (often more relaxed) standard than the method of custom. 

Intuition is a form of judgment that allows for a practitioner to choose the particularities that 

amount to the essence of a case, and ‘sources are handed down by the very tradition that 

constitutes what it means to be an “international lawyer”’.112 This je ne sais quoi of 

international normativity – that is, the quality that attributes legality to law – is a tradition; a 

quality that is found outside the phenomenon itself. It is by looking inwards that one first 

acquires a sense of explanation, but it is looking outwards that one understands (Verstehen) 

 
109 Charlotte Peevers, The Politics of Justifying Force: The Suez Crisis, the Iraq War, and International Law 
(Oxford University Press, 2013) 5. This graduation of normativity is taken directly from a constructivist theory 
of international relations. See: Friedrich Kratochwil, Rules, Norms, and Decisions: On the Conditions of 
Practical and Legal Reasoning in International Relations and Domestic Affairs (Cambridge University Press, 
1989) 42. 
110 For the relation between the relationship between acceptance of rules and the authority to interpret and speak 
the authority of law, see: Shaun McVeigh and Sundhya Pahuja, ‘Rival Jurisdictions: The Promise and Loss of 
Sovereignty’ in C Barbour and G Pavlich (eds), After Sovereignty: On the Question of Political Beginnings 
(Routledge, 2009) 98–99. 
111 Peevers (n 109) 5. 
112 Martti Koskenniemi, ‘Introduction’ in Martti Koskenniemi (ed), Sources of International Law (Ashgate, 
2000) xv. 
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phenomena. This movement between endogenous curiosity and exogenous explanation is 

one that nicely describes the way international lawyers engage with international law before 

they assign meaning to its events, before they engage with it hermeneutically.113 In this sense, 

the use of tradition by Koskenniemi is instructive because it plays the same role that it does 

in interpretive philosophy. The very idea that our past plays a role in the determination of our 

consciousness (in the way that Koskenniemi appeals to the concept of tradition) is 

reminiscent of hermeneutical concepts. Koskenniemi’s rejection of interpretive theory as a 

‘set of hegemonic moves that make particular arguments or preferences seem something 

other than particular because they seem, for example, “coherent” with the “principles” of the 

legal system’ should be read as a rejection of a curtailed hermeneutical definition which is 

restricted to the interpretation of legal actions rather than a philosophy of understanding. 114 

This is further evidenced by the fact that interpretive philosophers are not mentioned in either 

of his two major works.115 

 

For its part, ‘formation’ as the process that underwrites the emergence of customary law 

comes with some unarticulated assumptions. The ‘formation of law’ supposes that there is 

something towards which a practice can cultivate its way to. In abstract terms, it means that 

an entity called practice undergoes a predetermined procedure and is then transformed into 

law. Copious amounts of literature have been produced in an effort to determine the criteria 

by which to know whether one is engaging with raw practice or proper, hard law.116 The 

different kinds of theories about sources are to be found across many spectrums, from 

stringent to lax standards, from formal to material emphasis, from positivist to realist 

theories. Koskenniemi is right, however, in asserting that ‘lawyers should [not] be too 

 
113 Wilhelm Dilthey, Selected Works, ed Rudolf A Makkreel and Frithjof Rodi, vol 4 (Princeton University 
Press, 1985) 250. 
114 Koskenniemi (n 115) 598.  
115 At one point in Apology to Utopia, Koskenniemi seems to implicitly reject Gadamer by deriding the notion 
of ‘meeting of horizons’ (often hinted as a form of Gademerian hermeneutics and his ‘fusion of horizons’, 
Horizontverschmelzung) and dismissing it both as naïve and complicit with universalisation and subtle 
authoritarianism. Even if this is taken at face-value, this objection still does not explain why critical 
hermeneutics should also be dismissed. I prefer, however, to maintain a reading of Koskenniemi which is 
coherent with hermeneutical philosophy rather than one which is incompatible based on an implicit argument.  
116 See, for example, Robert Jennings, ‘What Is International Law and How Do We Tell It When We See It?’ 
(1981) 37 Schweitzeriches Jahrbuch für Internationales Recht 59. The constant rhetorical reliance on 
observation is a further testament not only to the dependence of jurisprudence on scientific method but also a 
fundamental connection between aesthetics and the practice of law. It is no accident, I think, that writers will 
insist on seeing the law rather than, say, hearing it. 
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concerned over the difficulty, in face of reductionist voluntarisms, realisms and naturalism, 

to justify a particular doctrine of legal sources’.117 This is not because such difficulty is 

meaningless, but rather because it is insurmountable: adherence to any given theory of 

sources requires an adherence to an underlying theory that is logically incompatible with its 

rivals (and often with itself). Koskenniemi suggests pragmatically that practitioners of 

international law ‘remain in a situation where they are called upon to justify their resolutions 

in some way that appears to cohere with the profession’s canonical styles of legal argument 

while not departing too much from what they (intuitively) think as the most important 

considerations of the case’.118  

 

More than arguing in favour or against a specific theory of international law, this chapter has 

highlighted the strong scientific rationale that is embedded in mainstream discourses about 

aggression, the prohibition of the use of force, and self-defence. By intuitively relying on the 

process of formation for customary modifications to conventional rules we are creating a 

contingent division between reality and human experience of it. In Chapter II I turn to 

interpretative philosophy as a way to challenge this intuitive reliance and remind us that the 

separation between theory and practice, the is and the ought, or policy and law, is a choice 

rather than a feature of international law. Orthodox international law has remained largely 

unengaged with interpretive philosophy, and most contemporary works on interpretation in 

relation to the use of force still conceive it as a methodological enterprise. The few exceptions 

continue to provide some of the most interesting avenues to rethink  the relationship between 

theory and practice in our field, casting objectivist accounts of international law aside for 

theories than promise better versions of the practice of international law. 

 

 

 

  

 
117 Koskenniemi, ‘Introduction’ (n 112) xv. 
118 Ibid xvi. 
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2. Chapter II: Theory and Method 

 

In the previous chapter I discussed how doctrinal international legal scholarship on the 

interpretation of rules has remained, above all, at a methodological level.119 The task of 

interpretation has been mostly restricted to the application of procedures in order to attain a 

specific goal. The goal remains the same in any event: the ascertainment of the precise 

content of the rule of law that can govern the factual scenario. In this chapter I discuss how 

to get to this goal by a two-stepped method. 

 

The first step is found in Article 31 of the Vienna Convention on the Law of Treaties. Known 

as the ‘general rule of interpretation’, it lists a series of techniques to interpret formally the 

text of a treaty. It is usually the go-to toolbox for any international lawyer when interpretation 

is afoot. It includes the general principle of good faith interpretation as well as the principle 

of contextual interpretation and the value of the drafter’s intention. In truth, the box is so big 

that almost anything can count as a tool: for example, Article 31(3)(c) calls for ‘any relevant 

rules of international law applicable in the relations between the parties’ to be taken into 

account for the interpretation of conventional language.120  

 

The difficulty of imposing objective restrictions on interpretation through a few techniques 

did not go unnoticed by the drafters of the Vienna Convention. The first two Special 

Rapporteurs of the law of treaties project were sceptical about general rules of interpretation, 

and even when the existing text was codified, the ILC did not believe that the different 

elements of Article 31 constituted more than an exhortation. In the final commentary, the 

Special Rapporteur wrote that these were ‘for the most part, principles of logic and good 

 
119 For a meta-analysis of the interpretative techniques surrounding the prohibition of the use of force, see: 
Olivier Corten, ‘The Controversies Over the Customary Prohibition on the Use of Force: A Methodological 
Debate’ (2005) 16(5) European Journal of International Law 803, 804. 
120 The broadness of Article 31(3)(c) has been noted in the past and has even been called a ‘back door’ for all 
customary law in the context of the use of force by Judge Buergenthal in the ICJ. See: Dissenting Opinion of 
Judge Thomas Buergenthal, Case Concerning Oil Platforms (Islamic Republic of Iran v United States of 
America) (2003) 161 (International Court of Justice, Buergenthal Thomas, 2003) 199. 
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sense valuable only as guides to assist in appreciating the meaning which the parties may 

have intended to attach to the expressions that they employed in a document’.121 

 

The most relevant of the different interpretive tools under Article 31 is precisely the second 

methodological step in use of force debates – the formation of customary law. Even if the 

regulatory cornerstone for lawful interventions is contained in the UN Charter, the ICJ has 

ruled that customary law related to the use of force co-exists with the conventional 

prohibition,122 and that conventional rules related to the prohibition of the use of force may 

be interpreted through relevant customary developments.123 This helps explain why scholarly 

debates on the use of force will normally engage the textual meaning of relevant language in 

the Charter – such as the definition of ‘use of force’ or ‘armed attack’ – as well as any alleged 

customary development, such as the formation of a new rule that could authorise pre-emptive 

self-defence. 

 

The reason why these two seemingly uncontroversial procedures are strictly methodological 

is because they both seek to put a process in motion that ultimately leads to a result that will 

be treated as truthful. In the case of treaty interpretation, the ‘general rule of interpretation’ 

exists under the assumption that, once the interpreter puts the different mechanisms in place, 

the resulting process will reconstruct the true intention of the drafters. As one commentary 

to the Vienna Convention puts it, ‘[i]nterpretation is the process of establishing the true 

meaning of a treaty.’124 The underlying premise upon which these general rules of 

interpretation were built, then, was that intent and meaning could be found and reconstructed 

if the right process was followed. 

 

A similar thing happens with the formation of customary international law. It is regularly 

seen as a process-driven, rule-production mechanism. Scholars regularly refer to State 

 
121 See the commentaries by the ILC to Article 27 of the draft (Article 31 of the adopted version) in: ‘Draft 
Articles on the Law of Treaties with Commentaries’ (United Nations, 1966) 218 
<https://legal.un.org/ilc/texts/instruments/english/commentaries/1_1_1966.pdf>. 
122 Nicaragua Case (n 10) 176. 
123 Case Concerning Oil Platforms (Islamic Republic of Iran v United States of America) (2003) 161 
(International Court of Justice, 2003) 40–41. 
124 Oliver Dörr, ‘Article 31’ in Oliver Dörr and Kirsten Schmalenbach (eds), Vienna Convention on the Law of 
Treaties: A Commentary (Springer, 2018) 560. 
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practice as proof of the existence of a rule of custom, and Article 38(1)(b) of the Statute of 

the ICJ refers to the evidence needed to establish it. State practice is generally called the 

‘objective’ or ‘material’ element, and whenever custom archaeology is called for – either in 

the hands of a judge or an adviser – it is generally believed that, in order to assert the existence 

of a customary rule, one must first put this process into place. The ICJ has gone as far as to 

say where the evidence is located, ruling that ‘the material of customary international law is 

to be looked for primarily in the actual practice and opinio juris of States’125. Some authors 

have explicitly called it a ‘methodology’126 or ‘the procedure of creating the rule’.127 

 

However, this scientific approach that underlies legal interpretation related to the use of 

military force, where procedures for true meaning and methodologies for the discovery of 

evidence lead to correct answers, constitutes an unarticulated assumption made by adhering 

lawyers and academics. Broadly speaking, it may be attributed to the generally scientific and 

inductive approach to social studies that was so prominent in empiricist Europe, and that has 

left many traces in contemporary legal scholarship. Even when writers warn that ‘the criteria 

for establishing custom is not a scientific process, the accuracy of which can be measured’,128 

they are merely cautioning about the precision of the instrument, not the methodology. In 

other words, they claim that the microscope will not provide exact measurements, but it will 

allow us to see the naturally occurring phenomenon close-up. 

 

Contrary to this view, I discuss in this chapter how pre-established mechanisms for the 

determination of truth or reality – such as the interpretive canons of Article 31 of the Vienna 

Convention on the Law of Treaties or the method for evidencing custom of Article 38 of the 

Statute of the ICJ – are grounded in an epistemology of social sciences for which alternatives 

exist. Yielding to inductive methodologies to determine the governing rules of a specific 

scenario is only one way to articulate international legal arguments, and there are other 

choices which may dispense with the scientific view of social reality that this method 

suggests. 

 
125 Continental Shelf (Libya/Malta) (International Court of Justice, 1985) 29–30. 
126 Alan Boyle and Christine Chinkin, The Making of International Law (Oxford University Press, 2007) 279. 
127 Georges Abi-Saab, ‘Discussion’ in Antonio Cassese and Joseph H Weiler (eds), Change and Stability in 
International Law (De Gruyter, 1988) 10. 
128 Boyle and Chinkin (n 126) 279. 
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In the following section I argue that theories that conceive societal relationships in the 

scientific way are generally grounded in a very specific understanding of the relationship 

between phenomena and subjectivity, usually resonating through contemporary, mainstream 

scholarship in international law. To this end, in Section 2.2 I explain what sort of 

epistemological assumptions underlie mainstream discourse on the use of force through its 

conceived relationship between theory and practice and discuss some challenges to its 

historical foundations. In Section 2.3 I consider some reactions to this sort of theory and 

method by discussing how interpretation as method, philosophy, and critique have dealt with 

some of the questions left open by the sort of epistemology I have been addressing. In this 

section I go into some detail about interpretive literature, particularly modern German 

hermeneutics of the early twentieth century, to push back against Enlightenment 

epistemology and its obsession with method. 

 

In Section 2.4 I conclude this chapter by arguing that there are good reasons to doubt 

rationalist accounts that reduce important issues related to the use of force to methodologies 

and techniques.  Just as there is no persuasive reason to subject social artefacts to the 

yardstick of methodology, there is no reason to assume that our access to reality allows us to 

meaningfully distinguish between theory and practice in human disciplines such as 

international law.  

 

2.1. Epistemologies of orthodox international law 

 

2.1.1.  A tradition of rationalist epistemology 

 

Scientific reasoning has exerted a strong influence over social studies ever since they have 

been individually institutionalised.129 Anne Orford has documented some of the different 

ways in which it has affected the professionalisation of international law in the twentieth 

 
129 Theodore Porter, ‘Genres and Objects of Social Inquiry, From the Enlightenment to 1890’ in Theodore 
Porter and Dorothy Ross (eds), The Cambridge History of Science: The Modern Social Sciences (Cambridge 
University Press, 2003) 16, Gianni Vattimo, Of Reality: The Purposes of Philosophy (Columbia University 
Press) 121. 
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century.130 The philosophical enterprise driving this modern scientification of the humanities 

is the consequence of the rationalist epistemology birthed during the German Enlightenment, 

theorised as an explicit rejection of British empiricism. While these schools of thought are 

often characterised as two principal rival traditions in the history of philosophy, both may be 

characterised as ultimately scientific, which warrants some discussion of the philosophical 

subtleties that make contemporary social epistemology orthodoxly rationalist.131 However, 

as it would exceed the purpose of this section to rehearse all the arguments that have been 

debated in the scholarly traditions of empiricism and rationalism, I discuss two key features 

of Enlightenment epistemology that dominate modern, orthodox discourse on the use of 

force: the role of scientific reasoning and the universality of reason. 

 

Immanuel Kant wrote the Critique of Pure Reason explicitly to contradict David Hume and 

one of empiricism’s most important tenets: that we could have no a priori knowledge about 

the connection between cause and effect.132 His opposition to empiricism was foundational. 

The prologue to the work begins with the assumption that we ‘are in possession of synthetic 

a priori judgements concerning all objects of sensibility and that these judgements stand 

beyond all doubt in virtue of their employment in mathematical natural science’.133 We 

cannot forget that Kant ‘closely associates his transcendental principles of the understanding 

with certain specific principles of Newtonian physics – which he latter calls metaphysical 

principles of pure natural science’.134 In general, it is difficult to overstate the fundamental 

connection between Newtonian physics and Enlightenment epistemology, as Kant’s goal was 

to provide a metaphysical foundation for classical mechanics.135 

 

 
130 Anne Orford, ‘Scientific Reasoning and the Discipline of International Law’ in Jean d’Aspremont et al (eds), 
International Law as a Profession (Cambridge University Press, 2017) 93, 111–113. 
131 Paolo Parrini, ‘On Kant’s Theory of Knowledge: Truth, Form, Matter’ in Paolo Parrini (ed), Kant and 
Contemporary Epistemology (Springer, 1994) 195.  
132 Bertrand Russell and John Skorupski, The Problems of Philosophy (Oxford University Press, 2001) 52. 
133 Dietrich Henrich, ‘The Proof-Structure of Kant’s Transcendental Deduction’ in Ralph CS Walker (ed), Kant 
on Pure Reason (Oxford University Press, 1982) 75. 
134 Michael Friedman, ‘Kant and the Twentieth Century’ in Paolo Parrini (ed), Kant and Contemporary 
Epistemology (Springer, 1994) 27. 
135 Catherine Labio, Origins and the Enlightenment: Aesthetic Epistemology from Descartes to Kant (Cornell 
University Press, 2004) 132, Thomas E Wartenberg, ‘Reason and the Practice of Science’ in Paul Guyer (ed), 
The Cambridge Companion to Kant (Cambridge University Press, 1992) 228. 
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Under Kantian epistemology empirical knowledge ‘is possible only because such concepts 

as those of causality and substance hold good throughout the empirical realm’.136 Even 

though all empirical judgments are subdued to rational, transcendental categories, these 

categories were so intimately associated with Newtonian physics in the Critique that some 

authors have discussed whether the indeterminacy of quantum mechanics rendered Kantian 

rationalism useless.137 It is noteworthy that one of the foundational papers of the Vienna 

Circle – the logical positivist clique of the 1920s – was careful to interpret Einsteinian 

relativity in explicitly Kantian language, as scientific circles were starting to come to terms 

with the indeterminacy of modern physics.138 

 

To understand some of the implications of this rationalist epistemology, it is helpful to look 

at the relationship between theory and practice. Kant’s short piece entitled On the Old Saw: 

That May Be Right in Theory But it Wont Work in Practice provides an interesting entry point 

to some of the tensions at play. In this essay, Kant tried to explain the relationship between 

theory and practice as it developed from his epistemology to his moral philosophy.139 In its 

opening pages, Kant argued that a theory is a set of rules that have a degree of generality, as 

they come from the abstraction made from general rules to specific applications. Practice, on 

the other hand, is the ‘accomplishment of an end which is thought to follow certain generally 

conceived principles of procedure’.140 The mediating tool between theory and practice is 

judgement, by which a person determines whether something represents the instance of a rule 

or not. Practice demonstrates the empirical limitations to intellectual predictions, just as 

theory helps explain why something is happening. Thus, Kant argues that ‘when the theory 

did not work too well in practice, the fault lay, not in the theory, but rather in there being not 

enough theory which a man should have learned from experience; and which is true theory 

 
136 Peter F Strawson, ‘The Problem of Realism and the A Priori’ in Kant and Contemporary Epistemology 
(Springer, 1994) 168. 
137 Friedman (n 134) 40. 
138 Moritz Shlick, ‘The Philosophical Significance of the Principle of Relativity’ in H Mulder and B van de 
Velde-Shlick (eds), P Heath (tran), Moritz Shlick: Philosophical Papers (Reidel, 1979) 153. 
139 Immanuel Kant, On the Old Saw: That May Be Right in Theory but it won’t Work in Practice (University of 
Pennsylvania Press, 1974). 
140 Ibid 41. 
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even though he cannot express it or, as a teacher, expound it systematically in general 

propositions’.141 

 

This formulation seems intuitively attractive because it allows us to account for most of the 

things that we see occurring in the natural world. To put it in terms of historical anecdote, 

when Aristotle theorised the projectile motion of a cannonball to be straight until it lost its 

impetus, yet observed it to be parabolical in practice, it wasn’t sufficient to conclude that his 

account worked in theory but not in practice. As a matter of historical fact, it only led to more 

theorisation until it reached its epitome with Galileo conceiving parabolic trajectories.142 This 

general relationship between theory and practice may hold true for empirical, scientific 

inquiry, but only for scientific inquiry. With Kant’s work, all human experience was 

subjected to some empirical truths confirmed by observational mechanics, including human 

artefacts such as the studies of ethics or politics. This explains why the same essay continues 

with a rationalist attempt at devising a science or practice of morality.  

 

But while Kant’s theory on the relationship between theory and practice followed his general 

motivation to give philosophical ground to Newtonian mechanics, it was still revolutionary 

in the way that it attempted to blur the distinction between the two realms.143 As one scholar 

notes, this theory of judgment is prefigured in the Critique of Pure Reason, specifically in 

Kant’s attempts to show how a priori knowledge ‘is limited to the general structure of 

experience and the empirical objects that make up the phenomenal world’, and as such, ‘any 

attempt to use reason to generate knowledge of objects independently of experience is 

necessarily illicit’.144 So while Kant’s arguments may seem both familiar and unfashionable, 

his attempt to blur the distinction between theory and practice resulted in an entrenchment of 

that distinction which, as discussed earlier, was transmitted from British empiricism into the 

vocabulary of all sciences, including the so-called social sciences. 

 

 
141 Ibid. 
142 Galileo Galilei, Dialogues Concerning Two New Sciences, tr Henry Crew and Alfonso de Salvio (William 
Andrew Pub., 2001) 245. 
143 Wartenberg (n 135) 232–248. 
144 Ibid 232. 
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A second feature of Kant’s reliance on rationalist a priori judgments is more self-evident: 

his reliance on the universalisation of reason as the ultimate arbiter of truth in all 

judgments.145 To put it in terms of Kant’s moral philosophy – which is logically connected 

to his epistemology – there are moral obligations derived from the common sharing of human 

reasoning as contained in the categorical imperative. The type of reason that Kant had in 

mind can be best seen in his essay Answering the Question: What is Enlightenment?, in which 

he argued that being enlightened meant to rid oneself of self-imposed rational immaturity 

through the courage and enthusiasm of intellectual cultivation.146 His claim that the 

Enlightenment was a consequence of the freedom to make public use of one’s reason has led 

most general studies of Kant to identify a link between subjective rights and public progress 

in a way that resonates in contemporary liberal democracies.147 His fundamental belief in the 

rationality of educated men to bridge the gap between theory and practice in morality and 

politics highlights just confident Kant was that, if only men were left to publicly exercise 

their reason, great feats would follow.148 

 

The two features of rationalist epistemology – the scientific approach and the value of reason 

– are naturally intertwined. They both attempted to organise reality in a way that was 

understandable and available to every person, grounded in commonplace notions of 

causality. The democratic appeal is evident, as it gives individual human beings a subjective 

and equal validation, realisable through reason. But the comforting subjectivity that 

rationalism had to offer came at the cost of the division between humans and reality. 

According to Kant, while the world may look chaotic, it follows simple scientific principles 

that dictate even the metaphysical conditions of knowledge. While there may be intuitions 

and prejudgements, they are still mediated by a sensory division between individuals and the 

world, so much so that true reality will always remain inaccessible.149 

 
145 Paul Guyer and R Walker, ‘Kant’s Conception of Empirical Law’ 64 Proceedings of the Aristotelian Society, 
Supplementary Volumes 221. 
146 Immanuel Kant, ‘What Is Enlightenment?’ in M Gregor (ed), Practical Philosophy (Cambridge University 
Press, 1996) 35. 
147 Wolfgang Kerstig, ‘Politics, Freedom and Order: Kant’s Political Philosophy’ in Paul Guyer (ed), The 
Cambridge Companion to Kant (Cambridge University Press, 1992) 360, Howard Williams, Kant’s Political 
Philosophy (Basil Blackwell, 1983) 153. 
148 Michael Clarke, ‘Kant’s Rhetoric of Enlightenment’ (1997) 59(1) The Review of Politics 53, 73. 
149 Immanuel Kant, Critique of Pure Reason (Penguin Classics, 2007) 342. (A369/B416) 
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These rationalist premises through which many humanities see themselves still articulate 

much of the social epistemology that exists to this day. The strong relationship between 

scientific method, epistemology, and equality amongst rational subjects, in addition to the 

consolidation of the subject-object dichotomy, has made Kant a household name for modern 

authors who have sought to ground political authority on a-historic morality. He is one of the 

most influential thinkers for modern liberalism.  

 

The philosophical tradition that I have been describing has had a noticeable effect on legal 

scholarship. Self-proclaimed Kantians have borrowed some of his theories to defend a grand 

narrative of moral universalism, relying on the rationalist distinction between theory and 

practice. 150 This distinction has, in turn, strengthened the idea that social reality may be 

perceived in the same way as physical reality, in tune with the Kantian distinction between 

transcendental realism and empirical idealism. Perhaps this helps explain why both realism 

and moralism have been expressions of liberalism,151 pushing back against the Manichean 

division in international relations.152 

 

As a form of moralism, rationalist epistemology may be seen in the ‘Kantian tradition’ of 

authors such as Stanley Hoffman or Francisco Tesón. Hoffman, for example, adopts an 

explicitly Kantian position where ‘the UN has not firmly established … the validity of 

intervention for human rights’ and so ‘it is better to have the UN “cover” some of its 

interventions aimed at protecting [human rights] by arguing that their violation threatens 

peace and security’.153 On the other hand, for an absolute affinity between the ‘morally 

 
150 See: Allen Buchanan, Justice, Legitimacy and Self-Determination: Moral Foundations for International Law 
(Oxford University Press, 2004), Fernando Tesón, ‘The Kantian Theory of International Law’ (1992) 92(1) 
Columbia Law Review 53. 
151 Anne Orford, ‘Moral Internationalism and the Responsibility to Protect’ (2013) 24(1) European Journal of 
International Law 83. Discussing the pedigree of the ‘liberal’ tradition of international law, and its fidelity 
towards Kant, is outside the scope of this project. For an illustration of the different characteristics of this liberal 
project, see: Fernando Tesón and Loren Lomasky, Justice at a Distance: Expanding Freedom Globally 
(Cambridge University Press, 2015). For a more comprehensive description of Kantian theory of the state, see: 
Jeremy Waldron, ‘Kant’s Theory of the State’ in Pauline Kleingeld (ed), Immanuel Kant’s Toward Perpetual 
Peace and Other Writings on Politics, Peace, and History (Yale University Press, 2006). 
152 Samantha Besson, ‘Moral Philosophy of International Law’ in Anne Orford and Florian Hoffman (eds), The 
Oxford Handbook of the Theory of International Law (Oxford University Press, 2016) 390–391. 
153 Stanley Hoffman, ‘Comments on Comments’ in The Ethics and Politics of Humanitarian Intervention 
(University of Notre Dame Press, 1996) 98. One wonders exactly what Hoffman means by his claim that it 
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imperative need’ for intervention and its legality, Fernando Tesón has taken the position that 

serious human rights abuses warrant the legal intervention of a third party even without 

Security Council authorisation. He has called this a ‘liberal position’ in defence of 

humanitarian intervention,154 interpreting Kant’s theory of a ‘cosmopolitan international law’ 

as one that privileges human beings over the State.155 Tesón claims that a Kantian tradition 

of international law – that is, one that follows the prescriptions of Perpetual Peace closely – 

is objectively, a-historically right, being the only way of securing international peace as a 

consequence of the implementation of liberal constitutions in every State.156  

 

Rationalist epistemology may also come through in the form of realism, as exemplified by 

Michael Walzer’s book Just and Unjust Wars.157 International legal arguments, Walzer 

argues, are a ‘kind of utopian quibbling’,158 and international lawyers are often an obstacle 

for good moral outcomes rather than agents that facilitate it. The scepticism that Walzer 

embodies is scepticism towards law and lawyers: he calls for action and not for debate, and 

he attempts to prove in a historically-scientific way that the just war doctrine produces a 

better result than the existing rules of non-intervention, war-prohibition and war-regulation. 

In distinguishing facts and law, Walzer argues that the question of whether an action is just 

in international intervention may be resolved by mere recourse to the facts: ‘[t]he first 

questions asked when states go to war are also the easiest to answer: who started the shooting? 

who sent troops across the border? These are questions of fact, not of judgment, and if the 

answers are disputed, it is only because of the lies that governments tell.’159 In other words, 

Walzer has such a scientific notion of law that he believes that a legal abstraction such as 

 
would be ‘better’ to opt for a UN decision, considering that it is also ‘better’ to avoid murdering someone 
because it might be wrong and illegal. The difficulty in interpreting his position is stressed by his unrevealing 
claim that there ‘is nothing wrong […] in asserting that massive violations of human rights should be treated as 
ipso facto threats to peace and security’. 
154 Fernando Tesón, ‘The Liberal Case for Humanitarian Intervention’ in Humanitarian Intervention: Ethical, 
Legal and Political Dilemmas (Cambridge University Press, 2003). 
155 Fernando Tesón, Humanitarian Intervention: An Inquiry into Law and Morality (Transnational Publishers, 
2003) 112–114, or see in general: Michael W Doyle, ‘Kant and Liberal Internationalism’ in Pauline Kleingeld 
(ed), Immanuel Kant’s Toward Perpetual Peace and Other Writings on Politics, Peace, and History (Yale 
University Press, 2006).  
156 Tesón, ‘The Kantian Theory of International Law’ (n 150) 83. 
157 Michael Walzer, Just and Unjust Wars: A Moral Argument With Historical Illustrations (Basic Books, 
2006). 
158 Ibid xxi. 
159 Ibid 74. 
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justice may be deduced from reality, as if the existence of illegality was akin to the existence 

of a bacteria seen through a microscope.160 

 

There are academic expressions of in other philosophical traditions that might reject some of 

the predicates of Enlightenment rationalism. However, it remains fair to say that 

contemporary, orthodox legal scholarship heavily relies on Enlightenment rationalism in its 

assumptions about reality, perception, theory, and practice.161 This does not mean that 

international legal scholarship has not found critical voices of liberal discourses of 

international law, but rather that directing a critical eye towards the epistemology of law has 

not been a predominant move. In the next section I discuss some of the features of notable 

critical reactions to rationalist epistemology from a philosophical and a historical point of 

view. 

 

2.1.2.  Critical reactions to rationalist epistemology 

 

Interpretive philosophy challenged the most fundamental rationalist paradigms of methods 

and objectivity. In this section I discuss some of the modern objections to the rationalist 

theory of knowledge as these objections find their genesis in a tradition that begun with the 

rejection of naturalistic explanations of reality and that culminated in a fully developed 

philosophical study of the interpretation of existence. It is a tradition that may be traced from 

critical theory through metaphysics and back to German idealism of the late eighteenth 

century, finding one of its most lucid articulations in hermeneutics. 

 

 
160 Anne Orford has been critical of this project showing how Walzer’s choice of ‘historical illustrations’ to 
prove his point are not only contestable, but that his accusations misrepresent the actual rhetoric of international 
lawyers at the time Walzer published his book. Additionally, as Orford notes, Walzer’s reflective judgment 
‘takes account (a priori) of everyone else’s way of representing in thought, in order as it were to hold its 
judgment up to human reason as a whole’. It is thus no surprise that Walzer’s moral realism played out in a 
similar vein to Kissinger’s anti-legalism which advocated for the use of force, and that the language used for 
humanitarian intervention advocated by Walzer became the language of unrestrained military intervention after 
the 70’s. See: Orford (n 49) 88, Immanuel Kant, Critique of the Power of Judgment (Cambridge University 
Press, 2000) 174. 
161 This does not mean that Kantian rationalism has defined international legal theory in the 21st century, but it 
does mean that non-rationalist accounts of international law tend to be at the fringes with little capacity to 
influence the practice of international lawyers. See: Hoffman (n 16); Klabbers, ‘Book Review: Antonio 
Cassese’s, Five Masters of International Law: Conversations with R-J Dupuy, E Jimenez de Arechaga, R 
Jennings, L Henkin and O Schachter’ (n 16). 



51 
 

Hermeneutics – or interpretive philosophy – argues, amongst other things, against the 

distinction between theory and practice found in rationalist epistemology. The Kantian 

project of determining the conditions for human knowledge was expanded under interpretive 

philosophy to look for the conditions for human understanding. While other authors had 

already laid the groundwork for a properly interpretivist theory, it was through Hans-Georg 

Gadamer that epistemology was directed towards disclosing the structure of 

understanding.162 

 

For Gadamer, practice was not a methodological application of theory to a technical task. 

Rather, this sort of notion of practical knowledge had ‘degraded reason to technical 

control’.163 Gadamer’s notion of practical knowledge was not a method but rather the 

possibility of discernment that occurs in understanding. While Kant’s theory may be good 

enough for the language of natural science like mathematics or logic, Gadamer’s argument 

goes to the language with which we speak and communicate on a day-to-day basis, which 

involves an interpretation of our own existence in the world. Understanding, for 

hermeneutists, is not a technical but an existential enterprise whose conditions are the entire 

point of study.164 As Gadamer noted, ‘we can no longer hold the view that … interpretative 

ideas are drawn on, as needed, out of a linguistic store-room in which they are lying ready. 

Rather, language is the universal medium in which understanding itself is realised’.165  

 

The disagreement between interpretive philosophy and rationalism on this point is profound. 

Rationalism assumes a conception of humans as rational entities that discover reality under 

sensory-mediated transcendental categories. It allows for the theorising of reality as if it could 

 
162 The ‘disclosure of understanding’ as the ultimate goal of interpretation, as opposed to the reconstruction of 
intention or meaning, took centre-stage in Gadamer’s work. This doesn’t mean, however, that Gadamer was the 
only counter-rationalist or the only philosophical hermeneutist of his time or his tradition. See: Ryan R Holston, 
‘Anti-Rationalism, Relativism, and the Metaphysical Tradition: Situating Gadamer’s Philosophical 
Hermeneutics’ in Gene Callahan and Kenneth B McIntyre (eds), Critics of Enlightenment Rationalism 
(Palgrave Macmillan, 2020) 193. 
163 As quoted in Richard J Bernstein, Beyond Objectivism and Relativism: Science, Hermeneutics, and Praxis 
(University of Pennsylvania Press, 1983) 39. 
164 David Couzens Hoy, ‘Must We Say What We Mean? The Grammatological Critique of Hermeneutics’ in 
Brice R Wachterhauser (ed), Hermeneutics and Modern Philosophy (State University of New York Press, 1986) 
397, David Couzens Hoy, ‘Hermeneutic Circularity, Indeterminacy, and Incommensurability’ (1978) 10 New 
Literary History 161. 
165 Hans-Georg Gadamer, Truth and Method (Bloomsbury, 2004) 350. 
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be divorced from ourselves. In sharp contrast, one of the biggest claims of hermeneutics is 

precisely that our experience of the world allows for understanding to occur in the first place, 

and so divorcing subjectivity from reality is impossible. In this sense, ‘hermeneutics 

maintains that understanding is always already interpretation, suggesting thereby that 

understanding is always conditioned by the context in which it occurs’.166  

 

A few words on the role that language plays in interpretive philosophy are warranted, not 

least because hermeneutic philosophy is often been compared to Wittgenstein’s philosophy 

of language.167 There is a general existential concern that binds the philosophical traditions 

of hermeneutics and linguistics; a concern that mostly turns around the relationship between 

subjective self and objective reality in anti-rationalist terms.168 For Gadamer, language is the 

medium through which understanding itself is realised, and even though the possibilities of 

interpreting existence exceed those which may be represented through language, 

understanding is impossible without linguistic expression. This leads him to conclude that 

the ‘Being that can be understood is language’.169  

 

In this way, hermeneutics prefigures the identification of meaning not in technical 

characteristics of language but in the dynamics of social interaction.170 In Gadamer’s work, 

the historicity of language adopts the dialectic relationship between interpreter and 

interpreted text, and is one of the ways in which tradition makes understanding possible. In 

 
166 David Couzens Hoy, ‘Intentions and the Law: Defending Hermeneutics’ in Gregory Leyh (ed), Legal 
Hermeneutics: History, Theory, and Practice (University of California Press, 1992) 174. 
167 Jürgen Habermas, ‘Review of Gadamer’s Truth and Method’ in Brice R Wachterhauser (ed), Hermeneutics 
and Modern Philosophy (State University of New York Press, 1986) 243–276. For a general view on the 
similarities between philosophical hermeneutics and Wittgenstein see: David E Linge (ed), ‘Editor’s 
Introduction’ in Philosophical Hermeneutics (University of California Press, 1976) xi–lviii. 
168 Stanley Cavell, The Claim of Reason: Wittgenstein, Skepticism, Morality, and Tragedy (Oxford University 
Press, 1997) 241, Ludwig Wittgenstein, Philosophical Investigations, tr GEM Anscombe (Pearson, 1973) 241. 
169 Gadamer, Truth and Method (n 61) 470, Richard Rorty, ‘Being That Can Be Understood Is Language’ in 
Krajewski (ed), Gadamer’s Repercussions: Reconsidering Philosophical Hermeneutics (University of 
California Press, 2004) 21. 
170 Christopher Lawn, ‘Wittgenstein, History and Hermeneutics’ 29(3) Philosophy and Social Criticism 281, 
281, 293. It is important to note that Lawn believes that the Gadamer-Wittgenstein comparison is rather 
superficial as he considers the latter’s ‘historically blind language’ to be ‘hermeneutically insensitive’. For a 
discussion of the relationship between history and language in Wittgenstein, see: Sabine Plaud, ‘From Language 
Games to Analytic Iconography: A Comparison between Ludwig Wittgenstein and Daniel Arasse’ in 
Alessandro Arbo, Michel LeDu and Sabine Plaud (eds), Wittgenstein and Aesthetics: Perspectives and Debates 
197. 
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other words, ‘[t]he dialogical structure of language in the present is preserved when there is 

an encounter with the past’.171  

 

And even if language is a rule-following game where understanding takes place, not every 

linguistic premise requires interpretation. Wittgenstein famously suggested that there were 

some rules which required no interpretation, as if understanding were unnecessary for 

compliance in certain cases. As Wittgenstein notes in the Philosophical Investigations: 

 

There is a way of grasping a rule which is not an interpretation … which is exhibited 

in what we call ‘obeying the rule’ and ‘going against it’ in actual cases. [T]here is an 

inclination to say: every action according to the rule is an interpretation. But we ought 

to restrict the term ‘interpretation’ to the substitution of one expression of the rule for 

another.172  

 

Wittgenstein’s general apprehension towards the historicity of language has often given rise 

to discussions as to the compatibility between hermeneutics and linguistic philosophy. 

Notwithstanding, there seems to be a consensus that the mature work of Wittgenstein is much 

more receptive towards the idea of language reflecting social-historical agreements,173 as 

well as harmonizing readings of hermeneutics and linguistic philosophy in a way that makes 

the interpretive ‘tradition’ and the linguistic ‘custom’ have a similar function.174 Wittgenstein 

seems to be making a different argument against rationalism: that it is customary to react to 

certain language without the need to interpret it. I understand this argument to be in tune with 

one of the hermeneutic discomforts with Kantian epistemology: the scepticism against 

philosophising as if human beings were super-rational robots whose relation to reality can in 

any meaningful way be broken up into dozens of logical categories, instead of seeing human 

understanding as an essentially social, communicative phenomenon. In short, the 

hermeneutic notion of theory and practice adopted in this thesis rests on the premise that ‘we 

 
171 Lawn (n 170) 11. 
172 Wittgenstein (n 168) 201. 
173 ‘Something like this [Gadamerian ‘linguistic horizon’] is implicit in the later Wittgenstein; he, too, sees the 
language-user embedded in language through the socialized forces of training and the regularity of use’. Lawn 
(n 170) 288. 
174 Michael Oakeshott, Rationalism in Politics and Other Essays (Liberty Press, 1991) 471. 
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cannot institute rules or procedures which can take us unerringly from theory to a set of 

practices whose broad specifications are laid down for us by clear aims, objectives or 

goals'.175 In other words, that there is no essential difference between theory and practice.  

 

In addition to the epistemological difficulties, alternatives, and arguments that rationalism 

carries into social studies, there are good historical reasons to doubt the Kantian claim to 

objective reason as a subjective attribute of human beings. The constant reference to Kantian 

philosophy in modern discourse to ground a rational morality of law is itself a product of 

Kantian historiography which has built a meta-narrative on the German Enlightenment, 

creating some artificial continuities in thought and locating Kant as the culmination of a 

rationalist tradition initiated by Leibniz and Wolff. By ignoring the historical context in 

which Kant was advancing his metaphysical project, modern authors fail to recognise the 

protestant substance of Kant’s philosophy, thereby obscuring a reading of Kant’s work which 

in which his profound protestant ethics presented no real alternative to existing religious 

morality. 

 

The tradition of natural law scholarship, however, did offer rival notions of public law where 

the desacralisation of politics, rather than the politicisation of religion, promised a more 

transparent mode for conducting public affairs. At least since late scholasticism, the natural 

law tradition constructed a discourse entirely around what was perceived as a practical 

necessity of the exercise of Christian religion: the waging of war in different justifications. 

This reading of the ‘natural law’ discourse is not new, and may be traced even to the literature 

that considers Grotius a neo-Scholastic expression of legal thought176 or, alternatively, to that 

which considers him a true revision of Western political thought.177 By any account, Grotius 

was a true enthusiast of war around the globe.178 Equally, Vitoria’s and Suarez’ writings 

cannot be translated into modern pacifism as their just war doctrines, respectively, turned out 

 
175 Gordon Taylor, ‘A Theory of Practice: Hermeneutical Understanding’ (1993) 12(1) Higher Education 
Research and Development 59, 60. I am relieved to know that some experiments (practice) have suggested that 
Gadamer’s theory might be correct, though to use one to justify the other, as Taylor does, pays little tribute to 
hermeneutics. 
176 Brian Tierney, The Idea of Natural Rights (Eerdmans Publishing, 2001) 322. 
177 Richard Tuck, The Rights of War and Peace (Oxford University Press, 1999) 98. 
178 Ibid 95. 
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to be a cul-de-sac for indigenous cultures which inevitably performed practices that allowed 

for Christian nations to wage war. Within this notion of the State shaped so strongly by the 

continuous waging of war, it was (mostly) Lutheran scholars who saw the pragmatic end to 

religious wars in the peaceful coexistence of confessions.179 The seventeenth century and the 

peace of Westphalia then made jurisprudence rather than theology the dominant political 

discourse which sought to abolish any privileged access to theological truth.180  

 

It was thus the Protestant, natural-law scholarship that insisted on the contractual institution 

of sovereignty possessing exclusive civil authority which attempted to save Europe from 

further wars.181 The progressive disarticulation between religious morality and public office 

– a tradition culminating with Samuel Pufendorf and Christian Tomasius, as opposed to 

Immanuel Kant and Christian von Wolff – resulted in the most important political 

transformation of the early German Enlightenment; an Enlightenment which was later 

superseded by its German metaphysical rival. 

 

Ian Hunter has already argued this point of how it was the civil Protestantism of the early 

enlightenment that carried the torch of the earlier natural-law traditions in which religion 

played a strong, albeit private, role. Pufendorf’s reconfiguration of the scholastic moral 

persona, directed towards the privatisation of the religious dimension by separating the 

philosophical concept of personhood (between transcendental and civil), allowed him to push 

for a concept of civil ethics which could be divorced from self-conscious morality.182 His 

student and admirer, Christian Thomasius, attempted to institutionalise ethics as a ‘moral 

therapy’ and not as a ‘moral theory’ thus ‘transforming the ethics seminar into the locus for 

a practice of secular spiritual direction or psychotherapy’.183 

 

 
179 Martin Heckel, ‘Religionsbann Und Landesherrliches Kirchenregiment’ in Hans-Cristoph Rublack (ed), Die 
Luthersiche Konfessionalisierung in Deutschland (Gerd Mohn, 1992) 130–162, 148–153. 
180 Timothy Hochstrasser, Natural Law Theories of the Early Enlightenment (Cambridge University Press, 
2000) 1–39, Richard Gawthorp, Pietism and the Making of Eighteenth-Century Prussia (Cambridge University 
Press, 1993) 80–103. 
181 Ian Hunter, Rival Enlightenments (Cambridge University Press, 2001) 68. 
182 Samuel Pufendorf, The Political Writings of Samuel Pufendorf, ed Craig L Carr, tr Michael J Seidler (Oxford 
University Press, 1994) 142, Hunter, Rival Enlightenments (n 181) 167. 
183 Hunter, Rival Enlightenments (n 181) 230. 
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Another enlightenment initiated by Wilhelm Leibniz – a contemporary of Thomasius and a 

critic of Pufendorf – departed from seventeenth-century Protestant political thought and 

responded to the Lutheran dualism of divine and human being by ‘maintaining the classical 

religious-metaphysical conception of the divine intellection of the essences, while 

“deconsecrating” the manner in which these would be acceded to’ and thus ‘turning his back 

on the construction of autonomous empirical sciences and improvising the “modern” form 

of philosophia Christiana’.184 For this other German Enlightenment, the separation of law 

and morality was not directed towards the privatisation of religious faith, but rather elevating 

it by restricting access to anyone who was not a self-purifying metaphysician. Similar 

reflections can be made on Christian Wolff’s Jus Gentium Methodo Scientifica Pretractatum, 

hailed by Philip Allott as being the result of the secular rationalist tradition whose 

‘mistranslation’ by Vattel – Allott’s argument goes – changed the history of humankind for 

the worse.185 This narrative is constructed on Wolff’s mathematical method and rigour, 

coupled with his emphasis on the ‘voluntary law of nations’ at the Prolegomena of his 

magnum opus. Wolff’s secular fame was further aggrandized by his expulsion from Prussian 

universities on the alleged misconduct of being an atheist,186 although his confrontation with 

Frederick William’s regime was probably more of a product of Hermann Francke’s 

increasingly abusive pedagogical Pietist system and its subsequent implosion rather than a 

political-theological disagreement.187 It was his dramatic expulsion and the following 

victorious return which probably strengthened the modern historical account of the apparent 

triumph of secular rationality over religious obscurantism which ignores that Pietist 

opposition to Wolff attacked his ‘metaphysics as an integral anthropology and cosmology, 

holding the key to both personal regeneration and socio-moral renewal’ which in had made 

metaphysics an ‘academic religion’.188 

 

 
184 Ibid 100. 
185 Philip Allott, The Health of Nations: Society and Law Beyond the State (Cambridge University Press, 2002) 
406–415. 
186 Lewis White Beck, Early German Philosophy: Kant and His Predecessors (Harvard University Press, 1969) 
259. 
187 Gawthorp (n 180) 197. 
188 Hunter, Rival Enlightenments (n 181) 270. 
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It was this philosophical and theological tradition initiated by Leibniz, obstructed by 

Pufendorf and Thomasius, and redeemed by Christian Wolff and Immanuel Kant, which 

provided a Christian, neo-Platonic anthropology for rationalist metaphysics. In all its forms 

– whether in ‘Alberti’s recovery of divine law, Leibniz’s recovery of the transcendent 

concept of justice, Wolff’s recursion to the intellectual possibilia that underlie all possible 

things, or Kant’s ascent to a transcendental moral law underlying all empirical ethics and 

politics’ – the German metaphysical enlightenment sought to overcome the ‘separation of the 

empirical-civil and the transcendent-religious sciences’ introduced by the natural-law 

thinkers.189 Even at the height of the rationalist (Kantian) metaphysics, there was an 

underlying, fundamental drive to restore the Platonic ‘pure’ anthropology whose quasi-

religious ethos was immersed in Christian rituals associated with moral regeneration and 

salvation.190 Kant’s transcendental metaphysics, with the divine and human intellect 

distinction at its core and the ‘ascending’ duty placed on the former, could only give an 

empirical description of human beings. In other words, whatever could be unique to persons 

was simply a fact, devoid of any importance or value in and of itself.191 Divine intellect, 

reaching its culmination at the ‘Kingdom of Ends’, was achieved by self-purification and 

self-restraint on human desire. Kantian autonomy was reserved for the phenomenological 

realm,192 while the noumenical world demanded happiness to be unconditionally 

subordinated to (pseudo-Christian, neo-Platonic) morality.193 In this sense, Kant was an 

unlikely figure to become the mouthpiece for modern, liberal, secular morality. In Hunter’s 

words, ‘[w]hile true enough in its own terms, the claim that Kant generates the practical 

religious postulates “from reason alone” thus turns out to be quite unrevealing; for the 

intellectual exercises that count as “reason” in this regard are actually internal to metaphysics 

as a quasi-religious culture of the self.’194 

 

 
189 Ibid 91. 
190 Immanuel Kant, Groundwork of the Metaphysics of Morals (Routledge, 2005) 57, Hunter, Rival 
Enlightenments (n 181) 152. 
191 Heinz Heimsoeth, The Six Great Themes of Western Metaphysics and the End of the Middle Ages (Wayne 
State University Press, 1994) 215–216. 
192 JB Schneewind, The Invention of Autonomy: A History of Modern Moral Philosophy (Cambridge University 
Press, 1998) 515. 
193 Immanuel Kant, Lectures on Ethics, ed Peter Heath and JB Schneewind, tr Peter Heath (Cambridge 
University Press, 1997) 396 (XXVII.627). 
194 Hunter, Rival Enlightenments (n 181) 340. 
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Once we understand that the project of early German metaphysicians was to secularise public 

law precisely because they were campaigning as the guardians of reason (and thus the 

guardians of political authority), the departure of Pufendorf and Thomasius from Grotius’ 

‘secular’ natural law seems revolutionary in opposition to the transcendental rationalists, 

contrary to what the neo-Kantian histories of ‘enlightened reason’ seem to portray. It was 

thus the civil metaphysician’s voluntarist appeal to divine will as the source of moral nature 

which had the greatest capacity to secularise public law precisely by detaching it from 

transcendent-rational justifications and making ‘the persona of the (metaphysical) moral 

philosopher … an inappropriate model for the deportment of the deconfessionalised 

citizen’.195 The modern Sovereign State is thus better seen as the result of a long-standing 

Protestant tradition which was, during the highs and lows of war and intervention into each 

other’s (European) affairs, concerned with the desacralisation of the State and the institution 

of a rule of law both domestically and abroad. 196 The revival of Enlightenment rational 

metaphysics is, contrary to its intentions, a backdoor through which Pietist morality built on 

self-limitation, sacrifice, and religious virtue has claimed the voice of a secular objectivism 

as opposed to a civil and voluntarist conception of justice. 

 

In short, rationalist epistemology has two weaknesses that undermine its suitability for social 

disciplines like international law. Even if it was traditionally opposed to empiricism, there 

was no lesser reliance on scientific principles. On the contrary, Kantian epistemology strived 

to give classical mechanics its metaphysical foundations. It conceived a relationship between 

theory and practice that assumed that reality was always accessible and measurable through 

scientific concepts such as causality, emphasizing the distinction between subject and object. 

Hermeneutics reacted to this by challenging the objectification of reality as if human 

consciousness could intelligibly exist outside social interaction. By recasting interpretation 

as a dialectical experience, interpretive philosophy rethought reality as collaboratively built 

between object and subject. Equally, to create a subjective faculty that allowed everyone to 

be measured under the same scientific criteria, rationalism theorised universal and a-

historical morality grounded on reason. However, a closer look at the Enlightenment project 

 
195 Ibid 178–180. 
196 Anne Orford, ‘Constituting Order’ in James Crawford and Martti Koskenniemi (eds), The Cambridge 
Companion to International Law (Cambridge University Press, 2012) 286. 
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in the context of professional rivalries shows that Enlightenment morality was more akin to 

piety and Protestant authority than agnostic universalism.  

 

In any event, Enlightenment rationalism was questioned, reinterpreted, and challenged 

almost immediately by Kantian and Non-Kantians alike. In the next section I discuss the 

different ways in which interpretive philosophy developed during the eighteenth, nineteenth 

and twentieth centuries to map out the possibilities of a theory of interpretation. 

 

2.2. Beyond a science of interpretation 

 

This thesis began by arguing that debates about the use of force narrowed the role that 

interpretation could play. In this vein, I discussed the debates surrounding the meaning of the 

words related to the prohibition of the use of force in the UN Charter and the ICJ Statute and 

how they obey a strictly rationalist approach, marked by scientific induction and the 

universality of reason as a deductive tool. In this Chapter I have argued that interpretive 

philosophy challenged some of the epistemological distinctions of Enlightenment rationalism 

and discerned no essential difference between theory and practice. I will now come back to 

discuss different forms of interpretation to expand the theoretical and methodical qualities 

that interpretation has as method, as philosophy, and as critique. 

 

2.2.1.  Interpretation as method 

 

Early interpretation theorists were as concerned with method and process as many 

contemporary legal authors. In this case, their interest was not because of a philosophical 

attachment to rationalism, but rather because of the exegetical sensibilities of religious 

jurisprudence. It is difficult to divorce exegesis, interpretation, and hermeneutics throughout 

history. The dialectic between textual and traditional interpretation shaped medieval 

theology. Much of the early doctrines of interpretation cannot be distinguished from biblical 

exegesis. Throughout the Middle Ages, hermeneutical debates turned mostly on whether the 

Bible could be interpreted through elements contained exclusively therein or whether it 

should be interpreted through the lens of tradition. The Lutheran theologian Flacius is 
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generally seen as the earliest interpretivist probably because he was the first to suggest an 

interpretative technique.197 This methodological approach unified much of the early modern 

hermeneutics, particularly in the later work of Friedrich Ast and Friedrich Schleiermacher.  

 

Ast and Schleiermacher were the last two philologists, so-to-speak. Both thought of 

interpretation as a method for the reconstruction of original intention.198 Philology was 

mostly seen as the practice of interpretivist theory; Schleiermacher himself sought to 

overcome the limitation of his masters when he stated approvingly that ‘real philologists […] 

did not work on hermeneutics, but were satisfied with praxis. They sought to reduce the area 

of hermeneutics via more precise determination of the use of language and by the production 

of historical apparatuses’.199 His critique focused on  their rigid approach to textual analysis, 

which left little space for broader hermeneutics as it considered grammatical analysis ‘in a 

too specialized manner, only in relation to classical languages of antiquity’.200 Friedrich Ast, 

for his part, was the first to articulate what we now usually call the ‘hermeneutic circle’ – the 

constant movement from the particular to the general where the understanding of one part is 

mediated by the understanding of the whole.201 Ast did not find a difference between 

explanation and understanding. Rather, interpretation consisted of explicit demonstration and 

communication through three methodical steps: identifying the subject of the work, 

identifying the form of the work, and a combination of the two that would reveal the ‘spirit’ 

of the work.202 

 

The development of the early hermeneutic tradition is complex, and more than identifying 

its genesis, I am interested in highlighting the relationship between literal exegesis, meaning 

reconstruction, and cultural sensibilities at the important time when rationalist epistemology 

was beginning to be pushed back by Romanticist metaphysics. At this point in the history of 

 
197 In his Clavis Scripturae Sacrae (1580), Flacius argued that as a matter of technique, an interpreter should 
read a text in light of the intention and composition of the whole work. 
198 Bleicher (n 11) 13; Dilthey, Selected Works (n 113) 148–149. 
199 Friedrich Schleiermacher, ‘General Hermeneutics’ in Andrew Bowie (ed), Hermeneutics and Criticism and 
Other Writings (Cambridge University Press, 1998) 228.  
200 Ibid 4. 
201 Georg AF Ast, Grundlinien Der Grammatik, Hermeneutik Und Kritik (Jos. Thoman, 1808) 169; Jeff Malpas 
and Hans-Helmuth Gander (eds), The Routledge Companion to Hermeneutics (Routledge, 2014) 65. 
202 Ast (n 201) 169. 
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interpretivist tradition – as confirmed by Schleiermacher’s critique of Ast’s approach being 

overtly textual – Kantian epistemology was coming under attack not because of its scientism 

but because of its metaphysics. Most theories of interpretation before the nineteenth century 

were exegetical, and not until the Enlightenment did it become important to be critically 

interpretive, i.e., to look for meaning outside of the text.203 The cultural diversity that went 

hand-in-hand with the individualisation of skills was reflected in a  scholarship that had 

become more interested in linguistics than logic.204 In contrast, German rationalism was 

coming under attack not for being too scientific but for not being analytic enough. Some of 

the most important theologists ‘attacked Kant’s Critique of Pure Reason with the help of 

their theory of language and the thesis: there is no pure reason but only linguistically thinking 

reason’.205 

 

In this context of an academic appetite for linguistically conscious theories of 

communication, Friedrich Schleiermacher sought to develop a science for the interpretation 

of all utterances. As a theologian, he was most concerned with the fluid interpretation of 

complex texts and found in hermeneutics the possibility of fixing the misunderstandings that 

arose in biblical scholarship. The mixture of the Romanticist idea of the incomprehensible, 

coupled with his demand for a precise tool of interpretation, led him to the novel position of 

conceiving interpretation as an extremely methodical tool whose final goal would always 

remain elusive.206 In this sense, Schleiermacher and his contemporaries knew themselves to 

be more cosmopolitan than the authors of the texts they were interpreting, which meant that 

they did not consider themselves to be subordinated to the text but rather on equal terms. 

That did not mean, however, that exegetical analysis would not offer crucial insight into 

meaning. Hence interpretation would aim at understanding authors better that they 

understood themselves, paving the way for the merging of hermeneutic philosophy with 

interpretive theory.207  

 

 
203 Gunter Scholtz, ‘Ast and Schleiermacher: Hermeneutics and Critical Philosophy’ in Jeff Malpas and Hans-
Helmuth Gander (eds), The Routledge Companion to Hermeneutics (Routledge, 2014) 63. 
204 Ibid 62–64. 
205 Malpas and Gander (n 201) 63. 
206 Scholtz (n 203) 68. 
207 Ibid 69. 
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After Schleiermacher, it would no longer be possible to speak of hermeneutics in isolation of 

interpretive philosophy. While the work of one of his students, Wilhelm Dilthey, remains 

one of the most influential in the hermeneutic field, few philosophers remained attached to 

the enterprise of methodological interpretation. In general, methodological interpretation has 

remained of modern interest mainly to legal theory, as seen through the works of one of the 

most significant legal hermeneutists, Emilio Betti. 

 

Betti was born more than a century after Fredrich Ast. He could engage with 

Schleiermacher’s work and held personal debates with Hans-Georg Gadamer. Perhaps due 

to his legal training, however, he remained concerned with producing a method of 

interpretation which could find no space for phenomenology or psychology; a feature that 

made his work incompatible with philosophical hermeneutics. Unlike hermeneutical 

philosophers, too, he found in legal hermeneutics a special form of interpretative procedure 

which demanded a value-oriented reconstruction, which is why Betti is not typically grouped 

with classical pioneers such as Friedrich Ast (whose methods, as Schleiermacher noted, were 

exclusive to antique literature) but was a counterpart to Gadamer in his insistence of the 

special character of legal interpretation. Betti rejected the philosophical approach to 

interpretation, arguing that the ‘supposed analogy of historical and normative juridical 

hermeneutics is indeed based on self-deception’ precisely because of the normative role of 

the legal interpreter. The ‘function of the law as the ordering of co-existence in a human 

community’ demands from the legal interpreter, like ‘a theologian and his interpretation of 

the Scriptures’, a ‘legal interpretation that is related to the present and to contemporary 

society’.208 

 

Regardless of how far any theory of methodological interpretation has gone, interpretive 

theory in international legal scholarship has not departed in significant ways from the 

tradition that goes from Biblical exegesis to Emilio Betti. While there are some important 

rationalist continuities that may be traced until hermeneutics reached its peak philosophical 

consolidation with Gadamer’s Truth and Method, limiting interpretation only to the 

 
208 Emilio Betti, ‘Hermeneutics as the General Methodology of the Geisteswissenschaften’ in Josef Bleicher 
(ed), Contemporary Hermeneutics: Hermeneutics as Method, Philosophy and Critique (Routledge & Kegan 
Paul, 1983) 83. 
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reconstruction of original meaning is something which has been resisted for almost two 

centuries. This means that the contemporary practice of orthodox international lawyers 

remains, in good measure, attached to a theory of biblical interpretation mostly abandoned 

for its obsession with objectivist categories. 

 

2.2.2.  Interpretation as philosophy 
 

Up to this point in history, interpretation had been mainly concerned with the appropriate 

procedure to extract meaning from religious texts. To ask what the interpretative task of 

international legal advisers is and to give an answer strictly within the boundaries of 

methodological interpretation largely ignores the philosophical theorisation that has occurred 

since the mid-nineteenth century. After Schleiermacher, it would be impossible to describe 

the history of hermeneutics only as the history of an interpretive procedure. 

 

This explains why, when describing the history of hermeneutics and asking himself whether 

it would be possible to devise a general philosophy of interpretation that was not necessarily 

tied with biblical interpretation, Wilhelm Dilthey claimed that up until the eighteenth century, 

every work on hermeneutics had failed to produce a true theory. He considered that ‘[a]n 

effective hermeneutics could only develop in a mind where a virtuoso skill of philological 

interpretation was united with a genuine capacity for philosophical thought’, and he 

concluded that such a mind was Friedrich Schleiermacher. 209 Living in post-Enlightenment 

Germany, at the very moment where historical consciousness was regarded as the most 

significant quality of reason to restore tradition and properly cultivate culture (Bildung), 

German Romanticist authors wanted to put an end to the excessive speculation of 

transcendental idealism. The French Revolution had, for its part, made Europeans feel part 

of a long historical tradition to which they could claim their belonging. In this vein, Hegel’s 

legacy seemingly reduced reason to history and made it individual and finite, paving the way 

for the Romanticists to seek individual access to it without needing to look for any categorical 

apparatus. The Enlightenment had broken with tradition, and so history had been replaced by 

 
209 Wilhelm Dilthey, Selected Works, ed Rudolf A Makkreel and Frithjof Rodi, vol 1 (Princeton University 
Press, 1985) 245. 
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scientific method in the endeavour of understanding. The attempt to understand individual 

reasons, as opposed to a universal reason, is what motivated Schleiermacher’s work:  

 

Every person is a completed/closed of (abgeschlossen) unity of consciousness. As far 

as reason produces cognition in a person it is, qua consciousness, only produced for 

this person. What is produced with the character of schematism, though, posited as 

valid for everyone, and therefore being in one … does not correspond to its character.210  

 

Thus, the interactive individuality of reason defined the importance of language and of 

understanding; in this way hermeneutics was an ethical as much as it was a philological 

endeavour.  Hermeneutical endeavours were simultaneously bound and unbound by rules. 

For example, a phrase must obey rules of grammar in order to be meaningful, but the meaning 

extracted does not follow a correct or incorrect application of rules. For Schleiermacher, then, 

hermeneutics was not like art, but was art itself. There were rules to be applied for 

interpretation just as there were rules for a painting to be a painting (i.e., something must be 

depicted) but there are no guidelines that judge the application of such rules – just as there 

are no rules to guide or judge whether an artist has used the correct or incorrect brush:  

 

Every single language could perhaps be learned via rules, and what can be learned in 

this way is mechanism. Art is that for which there admittedly are rules, but the 

combinatory application of these rules cannot in turn be rule-bound. This is how it is 

with this double construction and with the interpenetration of both tasks.211 

 

Schleiermacher’s combined approach of interpretation as an art that was constructed on the 

necessary differences between individual existences, which were, in turn, communicated 

 
210 This passage has been translated from Schleiermacher’s Ethik by Andrew Bowie in his introduction to some 
edited and selected writings. See: Andrew Bowie, ‘Introduction’ in Andrew Bowie (ed), Hermeneutics and 
Criticism and Other Writings (Cambridge University Press, 1998) xxviii. Schleiermacher’s schematism is an 
abstraction of Kant’s (noun) schema, i.e., the process which ‘allows us to transform an arbitrary conjunction of 
intuitions into a universally and necessarily valid assertion about an object’. See: Paul Guyer, ‘The Deduction 
of Categories - The Metaphysical and Transcendental Deductions’ in Paul Guyer (ed), The Cambridge 
Companion to the Critique of Pure Reason (Cambridge University Press, 2010) 118, 136. 
211 Schleiermacher (n 199) 229.  
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through language, was a forerunner of modern analytical semantics.212 This connection is 

noteworthy only because it highlights the tradition of hermeneutics where disagreement is 

not an enemy of interpretation or understanding – it is its foundation.213 Schleiermacher 

himself considered that disagreement of any kind ‘presupposes the acknowledgement of the 

sameness of an object, as well as the necessity of thought to being’, making any disagreement 

only about the truth conditions of a proposition, rather than the intelligibility of the object. 

The recognition of otherness became an existential condition of interpretation, making the 

self-realisation of consciousness dependent on our possibility to communicate with the other. 

In this way, we could only understand ourselves once we were interpreted. Having accepted 

that there could be no rules for the application of canons of interpretation, Schleiermacher 

proceeded to offer a set of rules of interpretation himself. This makes him different to any 

other thinker before him, and it is this notion that informs the hermeneutic philosophical 

tradition after him. 

 

Schleiermacher’s work both inspired and guided Wilhelm Dilthey’s attempt at distinguishing 

natural sciences and the humanities by privileging the historical dimensions of human 

experience. Dilthey explicitly acknowledged that Schleiermacher’s originality lay exactly in 

‘the codification of rules that connect [the philosophical study of history] to the practice of 

exegesis’.214 Reviewing the ‘rise of hermeneutics’, he reinforced the now-popular formula 

where ‘the ultimate goal of the hermeneutic process is to understand an author better than he 

understood himself’.215 For Dilthey, understanding someone meant coming to an 

understanding with her existence, as ‘the inner experience through which I attain reflexive 

awareness of my own condition can never by itself bring me to a consciousness of my own 

individuality; I experience the latter only through a comparison of myself with others’.216 In 

this context, Dilthey made the radical claim that:  

 
212 Andrew Bowie, ‘The Meaning of the Hermeneutic Tradition in Contemporary Philosophy’ in Anthony 
O’Hear (ed), Verstehen and Humane Understanding (Cambridge University Press, 1996) 141, 144.  
213 A case in point would be the notion of ‘meaningful disagreement’ of Donald Davidson: ‘[t]he method [of 
interpretation] is not designed to eliminate disagreement, nor can it; its purpose is to make meaningful 
disagreement possible, and this depends on a foundation – some foundation – on agreement’. Donald Davidson, 
Inquiries into Truth and Interpretation (Oxford University Press, 1984) 196–197. 
214 Wilhelm Dilthey, ‘Schleiermacher’s Hermeneutical System in Relation to Earlier Protestant Hermeneutics’ 
in Rudolf A Makkreel and Frithjof Rodi (eds), Selected Works (Princeton University Press, 1996) 33, 146. 
215 Ibid 235, 250. 
216 Ibid 236. 
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Through stone and marble, musical notes, gestures, words, and texts, actions, economic 

regulations and constitutions, the same human spirit addresses us and demands 

interpretation. Indeed, the process of understanding, insofar as it is determined by 

common conditions and epistemological means, must everywhere have the same 

characteristics.217  

 

In his attempt to bridge such differences (which he called ‘infinite attitudes towards the 

world’), Dilthey took a turn to what he considered as the only common denominator: ‘we 

understand individuals by means of their affinities, their commonalities. This process 

presupposes the connection between the universally human and individuation. On the basis 

of what is universal, we can see individuation extended to the manifoldness of human 

existence’.218 For Dilthey, the only universal was history, which subdued even reason. In this 

sense, Dilthey’s Critique of Historical Reason is precisely what its name evokes – an 

advancement of Kantian epistemology for the humanities where the conditions of knowledge 

are limited by universal history. In Dilthey’s hands, interpretation became a Kantian-

historical enterprise, still holding to the quest for universalism in understanding. Even though 

he had argued that scientific explanations had only limited relevance in the social world, 

Dilthey was still committed to a transcendental conception of human knowledge.219 Before 

hermeneutics could become an existential enterprise, it had to lose its Kantian transcendence 

of reason or history. The hermeneutic tradition had already started to challenge the rationalist 

account of meaning-making, but it was only with Martin Heidegger and Hans-Georg 

Gadamer that interpretive philosophy was transformed. 

 

Heidegger’s ambition was to decipher what it meant to be and how we encounter the world, 

an enterprise guided by an attempt to exceed Husserl’s conception of language as the 

foundation of logic and to develop its phenomenology.220 For Heidegger, being-in-the-world 

 
217 Ibid 236–237 (emphasis added). 
218 Wilhelm Dilthey, ‘Drafts for the Critique of a Historical Reason’ in Rudolf A Makkreel and Frithjof Rodi 
(eds), Selected Works (Princeton University Press, 1985) 213, 233. 
219 Rudolf A Makkreel, ‘Dilthey: Hermeneutics and Neo-Kantianism’ in Jeff Malpas and Hans-Helmuth Gander 
(eds), The Routledge Companion to Hermeneutics (Routledge, 2014) 76. 
220 Wanda Torres Gregory, Heidegger’s Path to Language (Lexington Books, 2016) 16. 
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in a given spatial-temporal circumscription is the fundamental category – Dasein – 

understood as ‘the inherently social being who already operates with a pre-theoretical grasp 

of the a priori structures that make possible particular modes of Being’.221 

 

The Being of ordinary entities is encountered through what Heidegger called the readiness-

at-hand. Identity was defined by its relational dimension, such that a hammer is a hammer 

only because we use it to hammer. Similarly, what we think it means to be a person is a 

collection of ‘pervasive responses, discriminations, motor skills, and so on’, which meant 

that ‘man’s relation to the meaning of his practices [is] a hermeneutic relation’.222 There is 

thus a certain meta-level to Heidegger’s notion of hermeneutics, a word he believes that, 

when ‘used as an adjunct word to “phenomenology” [it] does not have its usual meaning, 

methodology of interpretation, but means interpretation itself’.223  

 

This is why Heidegger engaged in what he called hermeneutical-transcendental 

phenomenology, being generally uninterested in any methodology of interpretation but only 

questioning what he believed to be interpretation in itself.224 In this respect, both Heidegger 

and Gadamer represent the overcoming of method in interpretation; the culmination of a 

tradition that had begun since Schleiermacher. This brief explanation provides some context 

to understand Heidegger’s claim: 

 

In interpreting, we do not, so to speak, throw ‘signification’ over some naked thing 

which is present-at-hand, we do not stick a value on it; but when something within-the-

world is encountered as such, the thing in question already has an involvement which 

is disclosed in our understanding of the world, and this involvement is one which gets 

laid out by the interpretation.225  

 
221 Michael Wheeler, The Stanford Encyclopedia of Philosophy, ed N Zalta ‘Martin Heidegger’. 
222 Hubert Dreyfus, ‘Beyond Hermeneutics’ in Gary Shapiro and Alan Sica (eds), Hermeneutics (University of 
Massachusetts Press, 1984) 66, 69. 
223 Martin Heidegger, On the Way to Language (Harper and Row, 1971) 11. 
224 Even if one is to take the opposite view, it could be argued that what Heidegger called ‘hermeneutical 
methodology’ was not a narrow concept as Foucault attempted to portray it. See: Richard E Palmer, ‘On the 
Transcendability of Hermeneutics’ in Gary Shapiro and Alan Sica (eds) (University of Massachusetts Press, 
1984) 84, 86. 
225 Martin Heidegger, Being and Time (SCM Press, 1962) 188. 
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This is another way of expressing that the relation of a person with the world is 

hermeneutical, in the sense that the person undergoes a process of discovering her own being 

(letting her Being show itself as it is, i.e., phenomenologically) through the interpretation of 

her relation to the world. Hans-Georg Gadamer picked up this pedigree of hermeneutical 

philosophy almost identically. It would be fair to say that the only difference on the question 

of interpretation between Gadamer and Heidegger lies in their emphasis: while Heidegger 

was concerned with transcendental phenomenology of existence, Gadamer was interested in 

its hermeneutical implications. Indeed, most of the themes found in Gadamer’s work could 

be found already in Schleiermacher, Dilthey, and Heidegger. As such, Gadamer’s 

hermeneutics are a continuation of a counter-rationalist tradition to which he squarely 

belonged, and the value of his work does not necessarily lie in its originality or 

distinctiveness.226 

 

Gadamer’s starting point was the rejection of methodology (at least in the sense that was 

known at the time). He believed that the notion of Geisteswissenschaften – that is, the idea 

that human sciences are sciences – unjustifiably brought to the humanities a scientific 

approach which was not only foreign to it, but fundamentally incompatible. The ‘yardstick 

of a progressive knowledge of regularity’ applied in the natural sciences was an unwelcome 

alien from the world of inductive reasoning.227 His hermeneutical project started out, then, 

by considering ‘how this [humanist] tradition became so impoverished and how the human 

sciences’ claimed to know something true came to be measured by a standard foreign to it – 

namely the methodical thinking of modern, natural science’.228 Gadamer thus considered that 

all hermeneutic thought until Heidegger was permeated by the misguided attempt at 

introducing scientific methodology into interpretation. The concept of Bildung (a Germanism 

that evokes education in a self-cultivated cultural formation) offered a better starting point in 

order to ‘liberate the problem the human sciences present for philosophy from the artificial 

 
226 Holston (n 162). In addition, Gadamer’s work is not necessarily qualitatively better suited for international 
legal theory. It is the emphasis on the hermeneutic (existential) relationship between interpreter and reality that 
resonates most srongly. 
227 Gadamer, Truth and Method (n 165) 4. 
228 Ibid 22. 
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narrowness in which nineteenth-century methodology was caught’.229 The use of the word 

science, as in the expression ‘human sciences’ and its associated concept of method, was 

insufficient. What made the human sciences into sciences could be more easily understood 

from the tradition of the concept of Bildung than from the modern idea of scientific 

method’.230 The ‘nature of Bildung’ to which Gadamer referred as ‘a universal and common 

sense’ goes back to Dilthey’s redemption of Hegel’s historical consciousness: the only 

consciousness that determines the limitations of all human reason.  

 

With Schleiermacher, Gadamer shared the notion of individuality in reason, and with Dilthey 

he shared the historicism. Gadamer did not dispute the arguments put forward in The Critique 

of Historical Reason and sought, like Dilthey, to map out the conditions that made 

understanding possible to begin with, rather than a method of understanding. For Gadamer, 

history was not the same as it was for Romantic hermeneutists, for they thought of ‘historical 

distance [as] a methodological problem’, while he considered it to be an ‘ontological one 

since it affects the very nature of that which we try to understand’.231 If historical distance 

was an ontological problem, it made sense that Gadamer’s interpretive philosophy found no 

possibility and no point to the inquiry of original intention and its reconstruction. He thought 

that it was: 

 

[L]ike all restoration, … a futile undertaking in view of the historicity of our being. 

What is reconstructed, a life brought back from the lost past, is not the original. In its 

continuance in an estranged state it acquires only a secondary, cultural, existence … 

Even a painting taken from the museum and replaced in a church or building restored 

to its original condition are not what they once were – they become simply tourist 

attractions. Similarly, a hermeneutics that regarded understanding as reconstructing the 

original would be no more than handing on a dead meaning.232 

 
229 Ibid 17. 
230 Ibid. The German word ‘Bildung’ is modernly translated as ‘education’, though it may be used as ‘culture’ 
and ‘formation’. At the time Gadamer wrote Truth and Method, he was referring precisely to this double 
meaning. 
231 Michael Outhwaite, ‘Hans-Georg Gadamer’ in Quentin Skinner (ed), The Return of Grand Theory in the 
Social Sciences (Cambridge University Press, 1990) 23, 26. 
232 Gadamer, Truth and Method (n 165) 167. 
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The place given to history, however, was slightly different to Hegel, in that ‘the essential 

nature of the historical spirit does not consist in the restoration of the past, but in thoughtful 

mediation with contemporary life’.233 As such, Gadamer fundamentally broke with 

methodological hermeneutics by claiming that there was no reason to think that inductive 

methodologies would provide a privileged access to historical reality, favouring instead a 

study of the conditions that made human understanding possible. This break is confirmed by 

the reaction from the methodological camp, which described Gadamer’s work as ‘a new 

philosophical hermeneutic’.234 As a good exponent of this methodological tradition, Emilio 

Betti believed that hermeneutics should have a normative orientation; it should be concerned 

with: 

 

Justification which does not aim at ascertaining what actually happens in the activity 

of thought apparent in interpretation but which aims at finding out what one should do 

– i.e. what one should aim for in the task of interpretation, what methods to use and 

what guidelines to follow in the correct execution of this task.235  

 

In this way, Emilio Betti’s legal normative hermeneutics plays a similar role to contemporary 

‘constructive interpretation’. It is also, on its face, a disagreement that could be framed 

merely as semantic: what hermeneutics means for Gadamer is not what it means for Betti. 

This much is clear from the remarks made by both. On the one hand, Gadamer explicitly 

acknowledged that:  

 

The purpose of my investigation is not to offer a general theory of interpretation and a 

differential account of its methods (which Emilio Betti has done so well) but to discover 

what is common to all modes of understanding and to show that understanding is never 

a subjective relation to a given ‘object’ but to the history of its effect; in other words, 

understanding belongs to the being of that which is understood.236  

 
233 Ibid 168. 
234 Betti (n 208) 51, 84. 
235 Ibid 84 (emphasis added). 
236 Gadamer, Truth and Method (n 165) xxviii. 
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Gadamer’s use of the word ‘subjective’ is meant to imply ‘arbitrary’, i.e., one that is contrary 

to an ‘objective’ relation. For Gadamer, the object-subject distinction only had a place within 

the ‘history of its effect’, or the tradition where it was found. On the other hand, Betti 

considered Gadamer’s hermeneutical phenomenology as a ‘presumptuous self-assertion of 

subjectivity that would demote the process of historical interpretation to a mere mediation of 

past and present’ and characterised his comments as a ‘critical excursion’ after which he was 

happy to ‘return to [his] considerations of the canons of hermeneutics’.237  

 

The condescending language aside, I am not sure that Gadamer would have objected to the 

assertion of subjectivity that saw the process of historical interpretation as a mediation 

between past and present. Gadamer’s rejection of method and objectivity in hermeneutics 

makes him a scholar on the boundaries of historical consciousness and subjectivity. The 

tradition to which any given person may belong is not a problem but a possibility, as it 

‘constitutes the historical reality of being’.238 This is how Gadamer turned the quest for 

objectivity upside down. Instead of trying to reconstruct a text, picture, or practice in its 

original context, he argued that we should firstly accept and embrace that ‘it is not so much 

our judgments as it is our prejudices that constitute our being’.239  

 

Furthermore, and to the extent that understanding always occurs within our previous 

involvement/exposure to the world, it is a product of history. The role of history in our 

understanding is fundamental, as it not merely affects it, but it is its actual effect. We possess 

a historically effected consciousness which is ‘an element of the act of understanding 

itself’.240 Our undeniable prejudices, our history, our encounter with tradition ‘that takes 

place within historical consciousness involves the experience of a tension between the text 

and the present’, and as such, ‘the hermeneutic task consists in not covering up this tension 

 
237 Betti (n 208) 51, 81–82, 84. 
238 Gadamer, Truth and Method (n 165) 263. 
239 Hans-Georg Gadamer, ‘The Universality of the Hermeneutical Problem’ in Josef Bleicher (ed), 
Contemporary Hermeneutics: Hermeneutics as Method, Philosophy and Critique (Routledge & Kegan Paul, 
1980) 128, 133. 
240 Gadamer, Truth and Method (n 165) 312. 
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by attempting a naïve assimilation of the two but in consciously bringing it out’.241 Gadamer 

argued that: 

 

In fact the horizon of the present is continually in the process of being formed because 

we are continually having to test all our prejudices. An important part of this testing 

occurs in encountering the past and in understanding the tradition from which we come. 

Hence the horizon of the present cannot be formed without the past. There is no more 

an isolated horizon of the present in itself than there are historical horizons which have 

to be acquired. Rather, understanding is always the fusion of these horizons supposedly 

existing by themselves.242 

 

Gadamer’s project was thus oriented towards the inevitability and desirability of our own 

pre-judgment and how this ‘anticipation of completeness’ forms part of our understanding. 

After Gadamer, hermeneutics as a field of philosophy finally abandoned its quest for 

objectivity and reconstruction, allowing for meaning to be read into the interpreted entity 

rather than out of it.243 After Gadamer, it is impossible to describe the interpretative task of 

legal advisers, without first addressing how the adviser understands herself. 

 

2.2.3.  Interpretation as critique 
 

Gadamer found in hermeneutical philosophy the possibility of recognising the limitations to 

human understanding by tying past and present, and by identifying the pre-understanding in 

which we find ourselves in the world. This could seem revolutionary when measured against 

the backdrop of the Enlightenment – in which the past could infuse the present – but it also 

 
241 Ibid 317. 
242 Ibid. 
243 This description of hermeneutic philosophy is intentionally over-simplified only to flesh out the traits which 
have important consequences for international legal history. Indeed, some of the authors presented as 
philosophical hermeneutists might have even objected to the category. The tradition of philosophical 
hermeneutics is by no means unitary nor discussed in its entirety in this thesis. It is important to underscore that 
Gadamer is not the only hermeneutist nor did he represent a conceptual break from his predecessors. 
Additionally, hermeneutics continued to have different expressions after Gadamer, many of which have been 
excluded from this thesis. Perhaps the most glaring absence is that of Karl-Otto Apel, a student of Gadamer 
who, arguably, has written the most relevant contemporary work on the interpretation of social sciences. See: 
Karl Otto Apel, ‘The Hermeneutic Dimension of Social Science and Its Normative Foundation’ (1992) 25(1) 
Man and World 247. 
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meant that the present would be shaped by the past. In this way, tradition (as a condition of 

understanding) severely curtailed the possibility of transformation. Critical theory would 

engage with philosophical interpretation on this basis, accusing it of being essentially 

conservative. 

 

Interpretive philosophy was concerned with the fundamental conditions of our engagement 

with the world, and thus had an implicit pretension of universality. Habermas, however, 

claimed that ‘[the real problem was that] hermeneutic consciousness remains incomplete as 

long as it does not include a reflection upon the limits of hermeneutic understanding’.244 This 

general critique was later developed into what Habermas called the ‘hermeneutic claim to 

universality’. One scholar describes this critique by explaining that interpretation, in critical 

hermeneutics, meant ‘largely the reconstruction of historically suppressed possibilities of 

existence and the projection of new ones’.245 Gadamer, however, had reservations with this 

(neo-Marxist) critique: 

 

The unavoidable consequence to which all these observations lead is that the basically 

emancipatory consciousness must have in mind the dissolution of all authority, all 

obedience. This means that unconsciously the ultimate guiding image of emancipatory 

reflection in the social sciences must be an anarchistic utopia. Such an image, however, 

seems to me to select hermeneutically false consciousness.246 

 

Contemporary scholarship has generally agreed with Gadamer’s philosophical hermeneutics 

on this point. Bleicher, for example, argued that the absolute rejection of hermeneutics would 

come at the expense of any possibility of discerning the ‘moment of transcendence inherent 

in cultural manifestations’.247 Michael Outhwaite, for his part, concluded that ‘it is wrong to 

reject [hermeneutical philosophy] as uncritical per se’ but rather called to identify its 

shortcomings when dealing with the Habermasian notion of ‘systematically distorted 

 
244 Jürgen Habermas, ‘The Hermeneutic Claim to Universality’ in Josef Bleicher (ed), Contemporary 
Hermeneutics: Hermeneutics as Method, Philosophy and Critique (Routledge & Kegan Paul, 1980) 181, 190. 
245 Josef Bleicher, ‘Conclusion’ in Josef Bleicher (ed), Contemporary Hermeneutics: Hermeneutics as Method, 
Philosophy and Critique (Routledge & Kegan Paul, 1980) 257. 
246 Hans-Georg Gadamer, Philosophical Hermeneutics (University of California Press, 1976) 42.  
247 Bleicher (n 245) 257. 
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communication’.248 While I will leave a more detailed discussion of interpretation and 

critique for Section 4 of Chapter IV (‘International Law as Experience’), I wish to highlight 

two important features of critical hermeneutics as they relate to theory and method: the 

emphasis in freedom from method and the critique against a commitment towards reality. 

 

As for the relation between authority and tradition, it is important to stress that critical 

hermeneutics found in in interpretive philosophy ‘a philosophical façade for an essentially 

conservative political ideology’.249 For the philosophical school of interpretation, meaning 

can be discerned thanks to the aid of historical tradition imbedded in the historicity of 

understanding, while critical hermeneutics sees this as a metaphysical ploy with history in 

order to deliver ‘truth from above’.250 While Gadamer’s argument against methodology 

simply aimed at rejecting the cultural privilege that scientific accounts of truth enjoy, critical 

hermeneutics emphasized freedom from method entirely.251 Additionally, tradition assumed 

a certain continuity with the past which seemed not only falsely contingent but obedient to 

authority. It was in this context that during one encounter in 1981, Jacques Derrida put it to 

Hans-Georg Gadamer that understanding was made possible not by the continuities of 

tradition but by the historical ruptures and the suspension of mediation.252 Similarly, 

philosophical hermeneutics found in the experience of reality – an experience which brings 

about the occurrence of understanding – a sufficiently non-representational account of truth 

that occurred only through dialogical collaboration. While the experience of this 

hermeneutical truth was enough for interpretivists, critical hermeneutists warned of the 

‘irruption of the unforeseeable’.253 

 

 
248 Outhwaite (n 231) 23, 35–36. 
249 Michael Marder, ‘Politics and Critique’ in Jeff Malpas and Hans-Helmuth Gander (eds), The Routledge 
Companion to Hermeneutics (Routledge, 2014) 324. 
250 Gianni Vattimo and Santiago Zabala, Hermeneutic Communism: From Heidegger to Marx (Columbia 
University Press, 2011) 78. 
251 Marder (n 249) 325. 
252 Jacques Derrida, ‘Three Questions to Hans-Georg Gadamer’ in Diane Michelfelder and Richard Palmer 
(eds), Dialogue and Reconstruction: The Gadamer-Derrida Encounter (State University of New York Press, 
1989) 53. John Caputo has written more generally about the relationship between hermeneutics and 
deconstruction, arguing on the issue of tradition and disruption that ‘[d]econstruction is the advocate of the 
devil of discontinuity’. See: John Caputo, More Radical Hermeneutics: On Not Knowing Who We Are (Indiana 
University Press, 2000) 200–201. 
253 Marder (n 249) 330. 
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In this way it might be said that some of the differences between classical hermeneutics, 

philosophical interpretation and critical theory turn on their suspicion towards the 

encroachment of oppression and authority into the available interpretative tropes. More than 

identifying the genesis of the dispute, I highlight that the disputes amongst classical 

hermeneutists and critics of philosophical interpretation hinge on the relationship between 

truth, history, and method, in a way that echoes some of the different movements that legal 

theory has had in the last decades. 

 

2.3. Conclusion 

 

Situations involving the use of force abroad in the last twenty years have been in increasingly 

argued in legal terms. Military intervention has been a hallmark of Western diplomacy, and 

international legal advisers have often been called to explain political decisions of war with 

the language of law but the grammar of science. Justifications for the use of force have 

traditionally been drafted in the language of the UN Charter and the ICJ Statute, but with the 

epistemological grammar of rationalism behind. 

 

This Chapter situates this scientific approach to international law as an example of rationalist 

epistemology; part of a general effort to systematise and professionalise human disciplines 

in the twentieth century. This theory of knowledge, however, is built on a tradition of 

rationalising individual subjectivity in a way that could stand up to its biggest critic: 

empiricism. As a result, rationalism left us with a deeply rooted divide between object and 

subject, but an equally entrenched attachment to Newtonian causality. With Kant, scientific 

method transcended the explanation of physical reality, to be applied to the metaphysical 

foundation of knowledge. In its attempt to order social life, rationalism conceived a reality 

that could be equally divided and measured by the scale of universal, amoral reason, escaping 

the difficulties that human plurality posed to logical methods. 

 

Even though Kantian rationalism has been widely influential in orthodox social disciplines, 

there are good reasons to be suspicious of its implications in the humanities: its epistemology 

and its subjectivity. By leveraging the distinction between objective reality and human 



76 
 

subjectivity, rationalism was unable to conceive a social world that was dialogically 

constructed between individuals and reality. More so, this epistemological independence 

allowed for the theorisation of transcendental categories for human access to a reality that 

was always causal and measurable; equalised by the divine balance of reason.  

 

In this Chapter, I discussed how this form of Kantian rationalism was mirrored in 

interpretative scholarship, dividing it as method, philosophy, or critique. I offered some 

considerations that were related to the epistemic textures of this tradition only to underscore 

how interpretive philosophy is meta-critical of rationalist discourses of human disciplines. 

Taking interpretation as a broader concept involves questioning the use of method or any 

rationalist theory that transcendentally divides theory and practice. This explains why a 

discussion at a theoretical level of method is warranted in any project that explores 

interpretive philosophy, and why there is a notable body of international legal scholarship in 

this direction.254 

 

There are good reasons to think that any scientific approach towards the law of the prohibition 

of the use of force is going to give us strange answers. As I argued in this chapter, attempting 

to discover meaning behind a text through the reconstruction of original intentions is only 

one way to interpret. This is a rationalist form of interpretation and is premised on the 

argument that dogmatic principles can offer good guidance for the pursuit of truth. 

Additionally, thinking of the complexities of a decision to go to war in terms of historical 

evidence that reveals the existence or non-existence of a principle – as many lawyers have 

approached Article 38 of the ICJ Statute and the disputed customary status of rules related to 

the use of force – is a choice and not an inevitable approach to take in the field. 

 

There is, accordingly, an area of intersection between international law on the use of force 

and hermeneutics that allows for some reflection. I have argued that it is futile to attempt to 

extract meaning out of a repetition of social actions through time (say, for example, to ask 

 
254 Anthony Carty, The Decay of International Law? A Reappraisal of the Limits of Legal Imagination in 
International Legal Affairs (Manchester University Press, 1986); Martti Koskenniemi, From Apology to Utopia 
(Cambridge University Press, 2009); Philip Allott, Eunomia (Oxford University Press, 1990); BS Chimni, 
International Law and World Order: A Critique of Contemporary Approaches (Sage, 1993). 
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oneself whether ‘practice’ has created a rule that allows a State to intervene by military force 

outside its own territory when there is a grave humanitarian crisis in another State) chiefly 

because this meaning is not there to be found and reconstructed. To act as if the answer to 

these questions pre-exists our interpretation and is simply waiting to be found once the 

appropriate methods are put in assumes many unarticulated premises about the nature of 

reality and our access to it. The meaning of the performance of these actions through time 

can only be introduced by the interpreter herself, not by explaining ‘through the purely 

intellectual process’ but by understanding ‘through the cooperation of all the powers of the 

mind activated by apprehension’.255 

 

 

 

  

 
255 Wilhelm Dilthey, Selected Works, ed Rudolf A Makkreel and Frithjof Rodi, vol 2 (Princeton University 
Press, 1985) 147. 
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3. Chapter III: Interpreting the History of Military Intervention 

 

In the previous two chapters I have discussed the possibilities and limitations of interpretation 

as a methodological, philosophical, and critical enterprise. Broadly speaking, I have argued 

that, with a few exceptions, interpretation, within the confines of international legal 

scholarship, has largely remained a scientific enterprise. Interpretation has a special 

relationship with history in the sense that it can determine the content of a contemporary rule 

or, in the case of modern hermeneutics, act as a condition of understanding. Furthermore, the 

debate about methodological purity within the mainstream discourse of customary law 

follows similar movements to the discussion about historical methodology and its 

relationship to historical truth.  

 

This chapter discusses the relationship between history, interpretation, and the law of the use 

of force. In Section 3.1 I begin by framing the discussion of the relationship between 

international law and history within a larger debate of anachronism in legal methodology. 

The literature in this field has challenged some of the fundamental methodological traits of 

modern historiography, drawing a distinction between the past as history or the past as law, 

and embracing anachronism as a fundamental part of international legal history. In this vein, 

I argue that international lawyers do not need to conform to historical methodology in order 

to give credit to its interpretive practices. 

 

In Section 3.2, I will address the broader historiographical debates outside international legal 

scholarship in order to trace some of the anxieties present in the notion of historical 

understanding. Much like the recent debate on international legal historiography, 

philosophical debates about the role of history and its interpretation have articulated different 

strategies than the dominant, contextualist school of history in Anglophone academia. The 

aim of Section 3.2 is thus to look beyond historiography for alternatives that can read the past 

as instructive for the future. 

 

In Section 3.3 I review the existing literature on the history of humanitarian intervention, 

categorising it as discovery, justification or critique. Mainstream legal scholarship on the 
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histories of military intervention has maintained its adherence to historical methodology to 

re-discover the origins of contemporary legal institutions and derive meaning from narratives 

of origins. In this sense, the mainstream international legal histories of intervention are still 

very much fuelled by intellectual curiosity, usually focused on the true genesis of a legal 

institution in order to place it within some larger tradition that infuses it with meaning. 

Notwithstanding this general trend, I will discuss the few exceptions that stand against the 

orthodox pull of the contextualist school in international legal histories, producing work 

which is functionally critical. Chapter III then concludes by suggesting that debates on 

international legal history follow a similar trend to the broader debates on the rationalist 

approach to the humanities that I have discussed in Chapters I and II, consolidating an 

otherwise contingent feature of specific academic traditions into a general inductive, 

objectivist approach to international law.  

 

3.1. Histories of international law 

 

The beginning of the twenty first century has been marked by an intense discussion between 

academics trained as historians, international lawyers, or both, on how to produce an 

appropriate historiography of international law.256 Historians will typically argue that a 

painstaking archival study of different sources of international law can shed some light into 

the ‘proper’ way of doing international legal history.257 Failing to meet these standards will 

result in accusations of functionalism, essentialism, or just anachronism in general.258  

 

This general over-sensitivity towards the respect of chronology, which is partly explained by 

the trend in English academia during the 1960s and 1970s to give contemporary political 

ideas their historically-removed context, may be loosely labelled ‘contextual history’ and it 

is most associated with Quentin Skinner and Herbert Butterfield.259 Contextualism, however, 

 
256 Throughout this thesis I use ‘historiography’ as a synonym of ‘historical methodology’, that is, as the 
discipline that systematises the different attributes that make historical endeavours worthy or valid. 
257 Randall Lesaffer, ‘International Law and Its History: The Story of an Unrequited Love’ in M Craven, M 
Fitzmaurice and M Vogiatzi (eds), Time, History and International Law (Martinus Nijhoff, 2007) 34. 
258 Ibid; Georg Cavallar, ‘Vitoria, Grotius, Pufendorf, Wolff and Vattel: Accomplices of European Colonialism 
and Exploitation or True Cosmopolitans’ (2008) 10(2) Journal of the History of International Law 181, 208–
209. 
259 Emile Perreau-Saussine, ‘Quentin Skinner in Context’ (2007) 69(1) The Review of Politics 106. 
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assumes a very specific idea of what the past is, fundamentally breaking it apart from any 

metaphysical relation to the present.260  As one scholar notes, the most influential attribute 

of this tradition is its methodology,261 and its worst sin is that of anachronism.262 When it 

comes to intellectual history, it is fair to say that the Anglophone academia favours 

contextualism to this day, frequently rejecting any other effort as amateurish. 

 

Faith in the historical value of contextualism assumes that context aids other forms of 

understanding in a way that it is more accessible than the direct object of interpretation, and 

that it always remains in temporal circumscription to a defined epoch or time. While some 

temperate contextualists have theorised that a context is not necessarily chronologically tied 

to the text it looks to interpret, other scholars have questioned the usefulness of strict 

chronological adherence.263 Thus, for example, some critics have pointed towards the 

relationship between contextual methodology and the justification of the modern nation 

State,264 or the general conservative submission to the authority of classical texts.265 In the 

opposite corner, philosophical historians have sought to disrupt the idea of temporal 

continuity whatsoever, preferring in any case to highlight the contingency of all historical 

artefacts and highlighting the a-temporal nature of oppressive human conduct.266 

 
260 Quentin Skinner, ‘Meaning and Understanding in the History of Ideas’ (1969) 8(1) History and Theory 3. 
261 Mark Goldie, ‘The Context of The Foundations’ in Annabel Brett and James Tully (eds), Rethinking The 
Foundations of Modern Political Thought (Cambridge University Press, 2006) 3, 3. 
262 In Skinner’s piece, anachronism is, in a way, the delegation or displacement of critical thinking to historical 
orthodoxy. One of the main arguments of his seminal article is that there are no ‘perennial questions’ in the 
history of ideas, as there is no metaphysical unity that can bind past and present in a way that one same 
‘philosophical’ question can remain unchanged through time. In this sense, Skinner insists that ‘whenever it is 
claimed that the point of the study of such questions is that we may learn directly from the answers, it will be 
found that what counts as an answer will usually look, in a different culture or period, so different in itself that 
it can hardly be in the least useful even to go on thinking of the relevant question as being "the same" in the 
required sense after all. More crudely: we must learn to do our own thinking for ourselves’. Skinner (n 260) 52. 
See also: Fasolt (n 22) 6. 
263 Francis Oakley, Politics and Eternity: Studies in the History of Medieval and Early-Modern Political 
Thought (Brill, 1999) 11. Challenging the idea that contexts are accessible in ways that texts are not, see: 
Dominick LaCapra, Rethinking Intellectual History: Texts, Contexts, Language (Cornell University Press, 
1983). 
264 In his piece, Mark Goldie explicitly defends Skinner from the criticism that his form of contextualism was 
‘overly committed to a teleological account of the emergence of the modern theory of the sovereign state.’ 
Goldie (n 261) 3. However, it may be argued that Skinner’s own contextualism mutates throughout his work, 
becoming more and more like postmodern genealogy. See: Michael Drolet, ‘Quentin Skinner and Jacques 
Derrida on Power and the State’ (2007) 33(2) History of European Ideas 234. 
265 Fasolt (n 22) 216. 
266 Michel Foucault, Discipline and Punish: The Birth of the Prison, tr Alan Sheridan (Vintage Books, 1979) 
30–31, Michael S Roth, ‘Foucault’s “History of the Present”’ (1981) 20(1) History and Theory 32. 
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Additionally, a sector of international legal scholarship has echoed a tradition of the 

philosophy of history in celebrating anachronism as a productive feature of historical writing. 

In this vein, histories of international law require as much good history as they do good law, 

often purposely engaging in anachronic conversations267. In this way, Anne Orford has put 

the difference between the past as history and the past as law in the following terms: 

 

Law is inherently genealogical, depending as it does upon the movement of concepts, 

languages and norms across time and even space. The past, far from being gone, is 

constantly being retrieved as a source or rationalisation of present obligation. For a 

lawyer, relating a concept to a history is not simply about making sense of something 

that is past and immutable as opposed to a law that is present and freely chosen. While 

some legal historians identify as historians, and preach against the sin of anachronism, 

in a sense lawyers are and must be sinners in this sense.268 

 

Within this tradition of using history to create anachronic conversations between past and 

present in an attempt to flesh out the false contingencies and possibilities of law, two 

monographs in contemporary scholarship should be noted: Martti Koskenniemi’s The Gentle 

Civilizer of Nations and Anthony Anghie’s Imperialism, Sovereignty, and the Making of 

International Law. Koskenniemi’s book has been lauded as the turn to historiography in 

international legal scholarship while Anghie’s work has marked the peak of the ‘second 

wave’ of third world approaches to international academia by pointing to the imperialist 

structures in the development of the international legal system until now.269 While The Gentle 

Civilizer did not attempt to recreate a historical methodology for international law (at least 

not originally), by making a more nuanced and intellectual history of European scholarship 

it seemed to reconcile international lawyers with the historicist contextualists.  

 

 
267 Anne Orford, ‘On International Legal Method’ (2013) 1(1) London Review of International Law 166, 175. 
268 Anne Orford, ‘“The Past as Law or History? The Relevance of Imperialism for Modern International Law”’ 
in Emmanuelle Jouannet, Hélène Ruiz-Fabri and Mark Toufayan (eds), Tiers Monde: Bilan et Perspectives 
(Société de Législation Comparée, 2013). 
269 George Galindo, ‘Martti Koskenniemi and the Historiographical Turn in International Law’ (2005) 16(3) 
European Journal of International Law 539. 
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On the other hand, Anghie’s objective was not to negate the European influence in the 

making of international law, but to show how the European imperial spur remains in the 

fabric of international law to this day.270 Anghie’s work is significant because it is pragmatic 

history at its finest: it offers a narrative with no historical anxiety in order to challenge 

assumptions about our present state in international law. It is a good example of international 

legal history reconciling with its broader interpretive vocation, or as Orford puts it: ‘[i]n the 

case of international law, historians seek to import the conviction that historical methods 

provide the only form of interpretive practice that can produce an adequate knowledge of the 

past, not only for historians but also for international lawyers’.271 

 

In The Gentle Civilizer, the critical force of history was soon weakened. As Orford puts it, 

the turn to history marked by the work is more of a turn to historiography, precisely because 

it forged an alliance with history as method rather than history as a story of human affairs; 

past and present.272 By making history a method, Koskenniemi became, if even for a moment, 

a contextualist intellectual historian denouncing the ‘sins of anachronism’273 instead of 

celebrating a historical event as a ‘magical conduit to other times and places’.274 These two 

possibilities – of anachronism and time travel – may very well be used to distinguish the 

methodologies of different academic disciplines. If history insists that it has an object to be 

discovered, told, and detailed, then it must claim (as a physicist would do) a method by which 

to arrive at this object. If law, however, insists not on what was, but what may be, then method 

is not they key but the constraint. It is this latter theoretical construct which I believe is in 

tune with the most sophisticated theories in history, particularly those that originate in the 

rejection of British empiricism. 

 

 
270 Antony Anghie, Imperialism, Sovereignty and the Making of International Law (Cambridge University 
Press, 2005). For an elaboration of this argument, see: James Thuo Gathii, ‘Neoliberalism, Colonialism and 
International Governance: Decentering the International Law of Governmental Legitimacy’ 98(6) Michigan 
Law Review 1996, 2020. 
271 Orford, ‘International Law and the Limits of History’ (n 22) 312. 
272 Ibid 297. 
273 Martti Koskenniemi, ‘Histories of International Law: Dealing with Eurocentrism’ 19(1) Rechtsgeschichte 
152, 170. 
274 This phrase is taken from CS Wood and A Nagel, Anachronic Renaissance (Zone Books, 2010) 17, and 
borrowed by Anne Orford when pushing back against contextual history in international law. See: Orford, ‘On 
International Legal Method’ (n 267). 
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Yet from the text of The Gentle Civilizer – especially when it refers to methodology – it is 

difficult to see how the no-nonsense historian could have felt at ease. The book starts out by 

claiming that its different essays ‘form a kind of experimentation in the writing about the 

disciplinary past in which the constraints of any rigorous “method” have been set aside in an 

effort to create intuitively plausible and politically engaged narratives about the emergence 

and gradual transformation of a profession that plays with the reader’s empathy.’275 A similar 

idea is explained by Orford in her own view of the role of history and law when she argues 

that ‘to mandate historical methods as the only means for engaging with past texts makes it 

impossible to undertake a study on how legal concepts, ideas, or principles are transformed 

in relation to changes in the social world over time, and thus to grasp the present function of 

legal concepts adequately’.276 It is also notable that there is an explicit normative invitation 

in both Koskenniemi’s and Orford’s work: to be politically engaged and innovative. The 

passing of time may smooth legal institutions to a point that it overcomes all its historical 

tensions. It is precisely for this reason – an ahistorical reason – that the training of lawyers 

involves snapshots of the past without the constraints of historiography.277 

 

On the other hand, Anghie’s Third World Approach (known as part of the ‘TWAIL’ 

scholarship) attempted to tell another story of international law that highlighted the way 

‘imperialism has structured the practice of international law in the present’.278 It is fair to say 

that this peripheral story did not necessarily rival the Eurocentric story of international law, 

although it did add some significant flavours to the recipe. Some historical controversies 

arose, as can be seen in the case of Francisco de Vitoria. While his work played a dominant 

role in European scholarship,279 he was later denounced as imperialist from writers of the 

periphery,280 and then somewhat legitimised by Koskenniemi in his brief historiographical 

period.281  

 
275 Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law 1870–1960 
(Cambridge University Press, 2001) 10. 
276 Orford, ‘International Law and the Limits of History’ (n 22) 302–303. 
277 Ibid 305. 
278 Ibid 298. 
279 Cavallar (n 258). 
280  Anghie (n 270) 1–31. 
281 Martti Koskenniemi, ‘Empire and International Law: The Real Spanish Contribution’ (2011) 61(1) Univesity 
of Toronto Law Review 1, 10–11. 
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On the opposing side of this debate are the ‘hard-facts’ and contextualist legal historians who 

believe that better methods yield better results. Lesaffer, for example, lamented that ‘the 

interest displayed by international lawyers in their history is functional and is dictated by 

current needs. It is rarely born out of curiosity about the past itself’.282 Lesaffer went as far 

as to propose the correct method of international legal history, suggesting that international 

lawyers should adopt a contextualist (‘less selective’) approach, a more rigorous 

historiography (‘taking history seriously’) and look at more State practice.283 Only then, he 

claimed, will ‘history in its own right and on its own terms’ be written.284 Craven quotes this 

study approvingly, and further adds that history has a revealing faculty which is in itself risky, 

as he concludes that malicious precedents are dangerous, and questions whether ‘only 

“worthy’” precedents should be sought – those not tainted by deception or malice, that 

demonstrate honesty, integrity and good faith – but it remains entirely open as to whether, 

once the history is revealed, any such examples exist’.285 

 

In the philosophical account of historical knowledge and interpretation there is no room for 

what is called ‘history in its own right’ or even the revelatory possibility of history. This 

approach seems to believe that there is something in the past which may be compared with 

archival research and thus be judged on its rightness or wrongness. Going as far as to suggest 

a better method for reaching better answers in historical knowledge echoes an empirical 

tradition – long gone from other humanities – which sought to ground any human knowledge 

on empirical research and causal inference. In interpretive philosophy, accusing a historical 

work of being ‘functional’ is not to describe a theoretical shortcoming, but a merit.  

 

I have discussed a notion of dialectical history aimed at understanding past deeds considering 

present anxieties. As Ian Hunter has argued, the idea of a dialectical historiography of 

international law is an intellectual consequence of rationalist academic rivalries in Germany 

in the 1840s designed to reduce previous histories of international law to a pre-modern 

 
282 Lesaffer (n 257) 29. 
283 Ibid 36 and ss. 
284 Ibid 38. 
285 Matthew Craven, ‘Introduction: International Law and Its Histories’ in M Craven, M Fitzmaurice and M 
Vogiatzi (eds), Time, History and International Law (Martinus Nijhoff, 2007) 1, 22. 
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status.286 Hunter argues that modern histories of international law claim that ‘international 

legal thought could not emerge until material conditions permitted it to become conscious of 

itself, and legal consciousness permitted the ideal transformation of these conditions’, a 

dialectical move which could only have existed after the reception of Kantian and Hegelian 

philosophy in German universities. This critique poses a serious challenge, for how could 

one buy into a conceptual tool to analyse the history of international law when such a tool 

was invented only in the 1840s, thus negating the conceptual framework of everything before 

it? In other words, ‘such a view can be adopted only if one has decided that the historical 

existence of seventeenth- and eighteenth-century jus gentium or Völkerrecht was dependent 

on its obedience to a philosophical imperative that was not invented until the 1840s’.287 A 

similar challenge may be made to Koskenniemi himself, whose dialectical method 

presumably allows him to ‘suspend empirical history altogether and adopt a speculative or 

prophetic stance, prospecting the possible overcoming of the historical impasse by 

envisaging an array of supervening possibilities’.288 

 

This form of critique put forward by Hunter is not the garden-variety anachronistic policing.  

It does not just claim that the examination of past events in light of present ones creates a 

false continuity. It goes much further by claiming that the conceptual or analytical tool 

developed to even articulate past events incorporates an academic rivalry which excludes 

anything before its creation as a ‘pre-history’. 

 

Several points, however, should weigh against Hunter’s charge. The first and foremost is that 

the dialectical way in which Koskenniemi has drafted the essays in The Gentle Civilizer does 

not adopt any form of historiography. As discussed, from the outset of his book, Koskenniemi 

even refuses to engage in a methodological constraint, and as such, it is difficult to place him 

under the label of dialectical historiography (as opposed to, for example, dialectical histories, 

where method is unnecessary). In this regard, the ‘empirical history’ to which Hunter refers 

 
286 Ian Hunter, ‘About the Dialectical Historiography of International Law’ (2016) 1(1) Global Intellectual 
History 1. 
287 Ibid 6. 
288 Ibid 7. 
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has little resonance in Koskenniemi’s ‘method’, where the only objective is to create an 

intuitively plausible and politically engaging story.  

 

The second point to bear in mind is the ontology behind Hunter’s argument: it makes sense 

only if one agrees that a conceptual tool is something that has an empirical existence and is 

not merely a convention. In this sense, dialectical history is not a tool in the same sense a 

screwdriver is a tool precisely because it is conceptual; any other way of thinking about it 

can do the work just as well if the people engaged with it agree so. Protecting the integrity of 

empirical history for its own sake is a strong way of adopting a stance where history is like a 

properly scientific object of study, as if it were a particle seen through a microscope. Only 

then does it make sense to say that it cannot be claimed that particles did not exist before 

microscopes could detect them because it misrepresents the historical order in which events 

occur, but the same thing cannot be said about the humanities quite simply because there is 

no empirical order to be followed. Hunter’s criticism then echoes what Collingwood 

denounced as ‘scissors-and-paste’ history,289 which essentially amounts to an attempt to 

reproduce an empirical event to give a ‘clear picture’. This procedure, where historical events 

are looked to be shown ‘as they are’, is a piece of methodological intuition that lacks a 

convincing argument on why that event should be told in that way. This conventional 

reasoning is the same one that leads to the potential difficulties that underlie rival histories, 

in which the same situation can be described in different ways without there being a 

conceptual rivalry between them.  

 

In addition to the specific historiographical debates that I have been discussing, there are 

important reasons to doubt the importance of contextualism for international legal history. 

This thesis has argued against (scientific) methods in international legal history as they fail 

to grasp the transformative power of law. Broadly speaking, the telling of competing stories 

can offer intellectual alternatives. Moreover, and counterintuitively, descriptive narratives 

which are contradictory are not necessarily exclusive, just as the same reality may be 

described in different rival ways by a physicist and a conventional observer.290 To argue that 

 
289 RG Collingwood, The Idea of History (Oxford University Press, 1946) 257. 
290 Hilary Putnam, Representation and Reality (MIT Press, 1988) 69. 
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reality ‘dictates a unique “true” way of dividing the world into objects, situations, properties, 

etc., is a piece of philosophical parochialism’.291 One can see a room and describe it as full 

of objects (in the conventional way) or full of empty space (in the physical, scientific way) 

at the very same time. Both stories can simultaneously coexist because we live in a world of 

conceptual pluralism.292 The possibility of difference is so drastic that reality may not just be 

described but measured scientifically in ways that record opposite results. In this way, if the 

speed of a billiard ball is measured using both quantum and classical mechanics, the results 

will match. However, the same procedure for an object of a much larger magnitude, such as 

Halley’s Comet, would show different results.  

 

If this can be said about different perceptions within the same reality, it can also be said about 

different disciplines and especially about the humanities. Lawyers, historians, political 

scientists, or sociologists might have difficulty agreeing on certain things because they have 

difficulties agreeing in the meaning of the words they use. In this sense, for example, it would 

be possible for extreme realists and extreme positivists to agree that international law ‘is 

nothing but politics’ if they could agree on the meaning of the words law and politics. The 

disagreement is not analytical; it is semantic. 

 

In this sense, it can be true to describe, for example, the colonisation of the Americas both 

as a cosmopolitan adventure and an imperial aggression. It is possible because we can 

maintain meaningful differences that give truth properties to the propositions that we utter. 

If it is uttered, on the one hand, that the Spanish colonizers had no alternative – even under 

the most generous version of their cosmology – but to wage war against the American 

natives, one can rely on legal arguments based on the non-retroactivity of law. In that sense, 

the colonisation of the Americas was not an aggressive expansion, but an act of 

cosmopolitanism. At the same time, it may be said that any action directed at territorial 

expansion is imperialistic. Both statements may be true while both statements are also plainly 

contradictory. It is a matter of politics as much as semantics to see these versions as 

competing and have one of them ultimately overcome the other. 

 
291 Hilary Putnam, Ethics Without Ontology (Harvard University Press, 2004) 51. 
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3.2. Beyond methodology in international legal history 

 

The contemporary debates on the history of international law, broadly speaking, turn on the 

relationship between history and truth and the different ways in which they interact. I have 

discussed two contrasting ways to approach historical work: the past as history, which has a 

strong commitment to the notion of methodological truth, and the past as law, which 

emphasizes the usefulness of the past to shine a light in present anxieties and future 

possibilities. Naturally, these two approaches roughly follow a similar history of empiricism 

and modernism; intellectual traditions that stand opposite to each other in their conceptions 

of reality and truth.293 And even though might seem odd to begin talking about the history of 

intervention by use of force by thinking about the notion of truth, there is little point in 

discussing the importance of the so-called ‘turn to history’ in international law if it is not 

accompanied with a discussion on what exactly international lawyers are doing when they 

turn to history. Consequently, this section discusses the relationship between truth and history 

in order to flesh out the consequences of theories that have a higher or lesser attachment to 

objective reality. In this vein, I will consider some of the ways in which truth and reality 

matter for legal-historical research, and their importance to theories that question the value 

of contextualising ideas in a methodological way. 

 

Before discussing the nuances of philosophical reactions to historical contextualism, some 

very brief words on the historical relationship of truth, reality, and history are helpful. The 

contemporary scepticism of truth seems to stem both from its purported objectivity and, more 

recently, its apparent triviality as an ontological entity.294 The assimilation with objectivity 

comes from a long-standing custom, probably originating in Greek philosophy, where Truth 

(with a capital T) was considered an independent notion in and of itself. Only universal 

examples of this notion could be truthful, in such a way that only the concept of truth could 

itself be true (much in the same way that only a perfect hand could be considered a hand). 

This scholarly tradition generally called the relationship between Truth and reality as 

 
293 In this context of objective epistemology, truth and reality are the same thing in the sense that they are 
immutable and equally represented to all.  
294 Simon Blackburn, Truth: A Guide (Oxford University Press, 2005). 
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‘correspondence’, where something was only true if it mirrored objective universal reality. 

Most pre-modern philosophers adhered to a correspondence theory of truth, as well as 

modern logical positivists who sought to revive empirical accounts of reality.295 

 

In between the fall of British empiricism and the rise of analytic philosophy, correspondence 

theories of truth gave way to epistemological theories which accounted for the role of reason 

and perception in mediating knowledge without divorcing reality from human understanding 

of it.296 The idealism behind these theories aimed to find coherence between world and reason 

directly inspired by Hegelian absolutism,297 and made an ontological distinction between 

beliefs and the conditions which made those beliefs true. In this sense, it deflated the 

importance of objectivity in favour of ideal coherency. As it was philosophically attached to 

the idealist movement, coherence theories suffered sharp critiques from both the analytical 

and modernist movements, displacing it from mainstream epistemology in the twentieth 

century. 

 

The history of the idea of truth, however, has not consisted of an organised conversation 

around themes. Discussing the relevance of truth and reality also involves discussing 

approaches, priorities, and interests. As one scholar notes, a review of the different theories 

of truth reveals that many of its different proponents were engaging in different conversations 

with different aims.298 In this, contemporary philosophy challenged the function of truth-

conditioning by understanding truth not as a concept but as a quality which can only be 

meaningfully attributed to entities with propositional content such as utterances, or more 

importantly, beliefs and attitudes.299 In this sense, contemporary versions of truth, regardless 

 
295 See, in general: Marian David, ‘The Correspondence Theory of Truth’ in M Glanzberg (ed), The Oxford 
Handbook of Truth (Oxford University Press, 2018) 238. 
296 Harold Henry Joachim, The Nature of Truth: An Essay (Clarendon Press, 1906) 76. 
297 For a review of coherentist philosophers in British idealism see: Francis Herbert Bradley, Essays on Truth 
and Reality (Clarendon Press, 1914). 
298 Richard L Kirkham, Theories of Truth: A Critical Introduction (MIT Press, 1995) 39. 
299 Donald Davidson, Truth, Language, and History: Philosophical Essays, vol 5 (Oxford University Press, 
2005) 4. Additionally, the impact of linguistic philosophy has drawn attention towards the limitations of 
linguistic representation, further deflating the scientific importance of objectivity in philosophy. See: Patricia 
Hanna and Bernard Harrison, Word and World: Practice and the Foundations of Language (Cambridge 
University Press, 2003) 17. 
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of their classification, are generally concerned with the importance of truth for the conduct 

of human affairs, displacing the search for Truth as a goal in itself. 

 

This larger epistemological history conditioned the philosophical debates about truth in 

history in a way that follows the broader strokes of the rise and fall of rationalist 

epistemology, which I traced in Chapter II. After all, and counterintuitively, it was Kantian 

theory of knowledge which gave philosophical grounding for both correspondence and 

coherentism.300 It is hardly surprising then that the modern theories of knowledge which 

rejected rationalist epistemologies share some common ground with the goals of historical 

inquiry even if they approach the concept of truth from contrasting – and many times 

opposing – scholarly traditions. Of most relevance for this research project, it was a variety 

of post-modern reactions which most influentially criticized the rationalist project of history, 

including its contextualist expressions. 

 

There is a large group of traditions that may arguably called post-modern, many of which are 

in fierce contradiction with each other. For this reason, it is helpful to resist any precise 

definition of postmodernism which can easily create fictitious narratives. Instead, 

postmodernism can be thought of as a way ‘not so much to express a value as to hold open a 

space for that which exceeds expression’.301 Notwithstanding this, postmodernism may be 

recognised by two characteristic traits:  

 

First, the assumption that there is no common denominator – in ‘nature’ or ‘God’ or 

‘the future’ – that guarantees either the One-ness of the world or the possibility of 

neutral or objective thought. Second, the assumption that all human systems operate 

like language, being self-reflexive rather than referential systems – systems of 

 
300 For example, in the ‘Transcendental Doctrine of Elements’, Kant agrees with the presupposition that the 
nominal definition of truth  is ‘the agreement of knowledge with its object’. Kant, Critique of Pure Reason (n 
149) 90 (A58/B82). Some pages afterwards Kant limits this nominal definition of truth to its logical conditions.  
In this sense, it is helpful to see coherentist traditions of truth as building on correspondence theories, not 
replacing them. See: Ralph CS Walker, The Coherency Theory of Truth: Realism, Anti-Realism, Idealism 
(Routledge, 1989). 
301 Elizabeth Deeds Ermarth, ‘Postmodernism’ in Edward Craig (ed), The Shorter Routledge Encyclopedia of 
Philosophy (Routledge, 2005) 827, 827. 
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differential function which are powerful but finite, and which construct and maintain 

meaning and value.302 

 

This description of postmodernism looks familiar to pragmatist accounts of truth where it is 

nothing more than ‘warranted assertability’.303 This way of conceiving truth became more 

fashionable in the twentieth century mainly because it abandoned the fundamental dichotomy 

between true and false and settled with beliefs that were true enough. In one of its most 

appealing accounts, truth was simply something ‘good to steer by’, in the sense that 

something would be true enough – or perhaps better understood simply as truthful – insofar 

as it was useful for the conduct of human affairs.304 From the pragmatists’ point of view, 

there is no difference between the usefulness of a proposition and its truthfulness, understood 

both as a mediating notion that aids human beings in the interaction between two different 

parts of their experience.305 Truth thus became a valuable description of human attitudes and 

beliefs, and not the unattainable, holy grail of metaphysics whereby philosophers would have 

a privileged access to universal ideals. It became more, but nothing less, then a useful tool in 

describing and orienting human conduct. Thus pragmatism made it easier to reject the 

platonic idea of Truth and the constructivist dismissal of its importance, making it acceptable 

to hold on to the importance of discerning true from false without denying the uncomfortable 

relationship of truth with power and other human constructs. In this reading, pragmatism is 

a form of postmodern philosophy, in the sense that it could ‘reclaim the continuities between 

mind and matter, facts and values, and, perhaps even more importantly, between past and 

present that had been disrupted in modernist thought, even while retaining and advancing a 

positive view of the technosciences’.306 If one takes this overall rejection of rationalist 

epistemology as one of its key traits, then pragmatists are undistinguishable from any other 

postmodernist in that they: 

 

 
302 Ibid. 
303 John Dewey, ‘Warranted Assertibility, and Truth’ 38(7) The Journal of Philosophy 169.  
304 Richard Rorty, ‘Something to Steer By’ (1996) 18(12) The London Review of Books 6, 7. 
305 William James, Pragmatism: A New Name for Some Old Ways of Thinking (Longmans, Green, and Co., 
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do not believe that thoughts and things inhabit different ontological orders: they do not 

acknowledge an external or natural realm of objects, of things-in-themselves, which is 

ultimately impervious to, or fundamentally different than, thought or mind or 

consciousness. Accordingly they escape the structure of meanings built around the 

modern subjectivity, which presupposes the self ’s separation or cognitive distance 

from this reified realm of objects. More to the point, these theoreticians are not 

necessarily trapped between the epistemological extremes enabled by modern 

subjectivity—that is, between romanticism, which typically glorifies the ‘organic’ or 

‘subjective’ inner self as against the ‘mechanical’ or ‘objective’ circumstances that 

constitute outward existence; and positivism, which typically celebrates the increasing 

density of that external, thing like realm of objects and the evidence of progress toward 

the species’ mastery of nature.307 

 

Relevantly for this research, one of the most important consequences for legal history as 

introduced by postmodernism is the rejection of facts in favour of interpretations.308 While 

the specific traits of postmodern historiography – insofar as such concept can be internally 

coherent – may vary amongst authors, it generally requires a political direction that 

distinguishes it from empirical, contextual history. Seemingly different authors like Michel 

Foucault and William James may be much more similar than they seem at first glance, as 

both represent schools of thought that ‘argued that future possibilities can be assessed in the 

light of past events in ways that go beyond mere critique of, or resistance to, both choices 

made in the past and conditions currently in place’.309 This explains Rorty’s famous remark 

that ‘[William] James and [John] Dewey were not only waiting at the end of the dialectical 

road which analytic philosophy travelled, but are waiting at the end of the road which, for 

example, Foucault and Deleuze are currently traveling.’310 Put in terms of the political 

 
307 James Livingston, Pragmatism and the Political Economy of Cultural Revolution, 1850-1940 (University of 
North Carolina Press, 1997) 214. 
308 As illustrated by the expression taken from the later notes of Fredrich Nietzsche, ‘there are no facts, only 
interpretations’. See: Blackburn (n 294) 75. 
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310 Richard Rorty, Consequences of Pragmatism (University of Minnesota Press, 1982) xviii. Later in the book, 
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direction of historical research, postmodern and pragmatic versions of truth and history seem 

more in tune with the redemptory vocation of international legal history that has been put 

forth by critical international lawyers, where meaning may be read into the past. In this sense, 

postmodern accounts of history are simply ‘a closely related family of precise theories of 

meaning, truth, and inquiry’.311 

 

Cast in this light, the enemy of postmodern historiography seems not to be the notion of 

knowledge, but the acritical reception thereof.312 In a plethora of sections of his work, 

Foucault is quite clear on the political (critical) uses of history very much in the same vein 

as Nietzsche or Goethe.313 A similar reading can be found in Derrida.314 This tradition is 

echoed in the most thought-provoking literature of contemporary international law. The 

acknowledgement of the possibility of being wrong, far from casting a constructivist shadow 

on historical work, underscores categories of true and false in history. It would be impossible 

to use history in a critical sense while at the same time ignoring the historical-fictional 

dichotomy. 

 

Contemporary visions of truth, in short, offer two possible alternatives. We could either give 

up the idea of objectivity and accept that true events are those for which we can gather the 

most reliable evidence, or give up the idea of truth as a goal but stick to its objectivity. At 

first glance, particularly for the legal historian, the former seems to be the most attractive 

 
meshes of the webs of power”.’ In Rorty’s view, there is not much difference between Foucault’s ‘structures of 
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is illustrated, for example, in: Stephen Hicks, Explaining Postmodernism (Scholargy Publishing, 2004). For a 
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dehumanisation of historical production (i.e., centred around the history of man), but not against historical 
reality per se, see: Michel Foucault, ‘Nietzsche, Genealogy, History’ in Paul Rabinow (ed), The Foucault 
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route. It is not only the avenue that allows for the most peaceful transit (and thus the one 

easiest to commit to when deciding to embark in a historical project that claims to reveal 

absolute truths), but the one which also seems to be most in-tune with the modest ambitions 

of doing history. What is it, then, that is so valuable about holding onto a notion of truth when 

such arguments seem old-fashioned and seemingly trivial?  

 

One of the most interesting answers to this question was given by the scholarly traditions of 

semantics and interpretation in the twentieth century, that is, the schools of thought which 

aimed to give meaning to human affairs. Objective truth is important because it is the vehicle 

through which we can assign meaning to human interactions.315 When looking into what 

happened in the past, we are not only trying to assert that it is true that a particular action 

took place, but we are reading meaning into that action. Understanding what an event means, 

then, is ostensibly impossible if we cannot assert the conditions under which such event takes 

place. A legal historian cannot claim that after NATO’s intervention in Kosovo in 1999 

several legal rules which govern interventions came under increased tension, if she does not 

have a factual commitment to claim that NATO intervened in Kosovo or that legal rules 

underwent public scrutiny because of this intervention.  

 

These truth-conditional statements give meaning to her propositions because the truth-claims 

contained therein are the only thing which makes the proposition meaningful. In other words, 

something must govern the difference for the legal historian’s claim if such events are true 

and/or if such events are false. In this respect, the legal historian cannot remain agnostic 

towards the truthfulness of her historical research, for the meaning of past events depends on 

whether we can assert the truthfulness behind them. The importance of her claims and 

propositions commit to a notion of truth – regardless of its pedigree – as it is the only avenue 

by which she can assume that her narrative portrays an intelligible world of thinking 

creatures.316 When the legal historian has no stake in her claims being truth-conditional, the 

constraints put upon her endeavour stretch beyond breaking point. Legal narrative becomes 

skilled advocacy at best, or pure fiction at worse. The legal historian, however, should find 
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comfort in knowing that she is producing narratives which are truth-conditional for this is the 

only way to produce meaning, instead of making truth an obstacle for the production of 

plausible and thought-provoking stories.  

 

If the importance about a commitment to truth lies in the possibility of undertaking historical 

work meaningfully, it is as equally as important to recognise that historians do not necessarily 

subscribe to a notion of objective truth.317 While challenging the goal of historical work as a 

reflection of the past ‘as it was’, there are forms of professional history that often coexist 

with a commitment to both truth and historical knowledge. In this way, for example, 

traditions of historiography that have tried to move away from intentionalism, i.e., from the 

explanation of historical events as consequences of human intention, have often resisted 

methodological callings. While there may be a disagreement on the possibility of making 

language a perfect mirror of nature, there is less disagreement on history being ‘contemporary 

thought about the past’.318 The possibility of thinking about past events that the historian 

believes happened remains a commitment. The problem turns around the representation of 

truth, not its ascertainment. In other words, it represents a professional anxiety:  

 

You all remember Adorno’s dictum that it is barbaric to write poetry after Auschwitz. 

I am no poet, but the thought occurred to me that if the statement is true, then is it not 

equally barbaric to write footnotes after Auschwitz? I have had to reconstruct the 

process of destruction in my mind, combining the documents into paragraphs, the 

paragraphs into chapters, the chapters into a book. I always considered that I stood on 

solid ground; I had no anxieties about artistic failure. Now I have been told that I have 

indeed succeeded. And that is cause for some worry, for we historians usurp history 

precisely when we are successful in our work, and that is to say nowadays some people 

might read what I have written in the mistaken belief that here, on my printed pages, 

they will find the true ultimate Holocaust as it really happened.319 

  

 
317 Most notably, see: Charles A Beard, ‘Written History as an Act of Faith’’ (1934) 39 The American Historical 
Review 219, Carl L Becker, ‘What Are Historical Facts?’ (1955) 9(3) The Western Political Quarterly 327. 
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The representational problems in the relation between truth, history, and inquiry are well 

captured in this rare moment of professional confession. Severely traumatic events help us 

see the difficulty in representing history, as the Truth becomes a difficult enterprise where 

many aspects – and not just human events – become a part of the story. Notwithstanding, it 

helps us to see that the historian’s difficulty with truth is not an epistemological objection, 

but a difficulty of representation. It also signals that contemporary historical work has 

accepted the pointlessness of the pursuit of truth as a goal and has moved towards the 

relationship of true historical events with human attitudes, beliefs, and behaviour. It is 

therefore not an abandonment of the possibility of historical knowledge, but rather a 

recognition that historical documentation and writing is only one piece of the puzzle. While 

contemporary documentation about the past may lead to an ‘act of faith’, contemporary 

thought about the past is still possible and dependent on the distinction between true events 

and false ones. 

 

Historical knowledge, then, is both possible and useful. Different sorts of argument and 

evidence are used in the different sorts of history being pursued.320 This does not mean, 

however, that interpretive philosophy would fail to recognise that the evidence used in 

historical reasoning consists largely of human artefacts.321 This presupposition has been 

fundamental to the study of the past, for its representation presupposes that human beings – 

even in the most remote of times – are still intelligible to whoever is trying to understand 

them and even more so to those trying to portray and explain them. 

 

The first attempt at creating a metaphysical unity between past and present was offered by 

the foremost British empiricist, David Hume, by assuming that human nature was ahistorical. 

Hume proposed that regardless of the different motives that have animated human beings to 

act, such motivations have remained naturally constant throughout time.322 The constancy of 

human nature was a by-product of scientific empiricism, which sought to give conceptual 

credibility only through the grounds of causal inference and empirical research. With the 

perception of natural reality being at the forefront of the relationship between humans and 

 
320 Christopher B McCullagh, Justifying Historical Descriptions (Cambridge University Press, 1984). 
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nature, empiricism sought to ground it in scientific inference, as it was believed that the 

common denominator of all sciences was to be understood by humans.323 This meant that 

historical reasoning was an exercise that could only be derived from experience and causal 

inference. As a result, it led to a philosophical-historical tendency which sought to distinguish 

right factual inferences from wrong factual inferences much in the same way that a natural 

scientist would find right answers and wrong answers.  

 

One of the biggest problems with this empiricist vision of history, as I have discussed from 

an intellectual point of view, was highlighted by those interpretive philosophers who saw a 

mistake in ‘having overlooked the importance of the fact that evidence always requires 

interpretation’.324 Empiricism did not find a difference between inherited and inferential 

knowledge, and assumed human beings could possess knowledge about the past only insofar 

as they could empirically infer it. It required an ‘epistemological neutralism’ which was 

inadequate as it failed ‘to distinguish between a freedom to try hypotheses drawn from within 

a given range and a freedom to try hypotheses from a wholly unrestricted range.’ It failed to 

‘take into account the importance of the historical situation in which beliefs exist and operate’ 

(both for the historian and the individuals she purports to study).325 

 

German metaphysics reacted strongly to this form of British empiricism. The opposition was 

evident as early as the nineteenth century, when Hegel explicitly rejected the wholly deficient 

premises of historical thought espoused by British philosophers.326 For Hegel and the 

tradition that followed him, it was the opposite conclusion which led to meaningful historical 

knowledge – the presupposition that human consciousness is constantly dynamic.327 In this 

sense, it is important to highlight three distinctive features of Hegel’s philosophy of history 

which are helpful to direct the discussion on how to do history of international law in an 

instructive way:328 the notion that there are significant internal connections between the 
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consciousness of ideas and institutional practice, the role of human consciousness and ideas 

in the unfolding of human history, and the dialectical relationship between the different forms 

of history.329  

 

One of Hegel’s categories of history is ‘empirical history’, which denotes precisely what its 

name suggests. It is not much different from the realm in which most current contextualist 

historians operate, immersing themselves into the different archival sources to produce their 

own account of a past event.330 More so than the category, what is important to note is that 

the ultimate historian in idealist philosophy – the philosophical historian – takes her material 

from empirical history  and, as a result, is able to produce a universal history which captures 

the unfolding of human events in accordance with the spirit’s self-development.331 

Philosophical history, which involves the rational contemplation of the unfolding events of 

empirical history, is able to see and understand how human consciousness has acquired a 

self-consciousness of its own freedom. It is the imprinting of past events as a matter of 

empirical record on the self-development of human consciousness which gives philosophical 

history the advantage that Hegel wants, as he looked to establish a reading of the past which 

could coexist with the present and future: something which could not be a simple transient 

event. 

 

The appeal that philosophical history had for idealism is unsurprising. Having prefigured 

what interpretive philosophy later developed within its own tradition, Hegel was trying to 

address what he perceived as a problem: the replacement of a past event with that of the 

historian’s own consciousness.332 One might also question what exactly it was that 

contextualism found so novel in its historiography in the twentieth century, as the idea that a 

past event is captured in its own context is at least as old as German metaphysics.333 It is 

 
performing precisely what I am advocating: the usefulness of thinking about the past in ways which are helpful 
for the future. This is not an attempt to exhibit a full account of Hegel’s views on history which, at any rate, has 
already been done in much better ways by other authors.  
329 The two leading publications on this interpretation of Hegelian thought are Pompa (n 312) and George D 
O’Brien, Hegel on Reason and History (University of Chicago Press, 1975). Pompa and O’Brien disagree in 
their overall interpretation of Hegel’s philosophy of history, but not on these three points. 
330 GWF Hegel, The Philosophy of History (Dover, 2004) 5. 
331 Ibid 10 and ff. 
332 Ibid 10. 
333 Pompa (n 324) 77. 
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precisely the action of thought, of reflection – what Hegel calls the after-thought, which 

requires conceptual distance from an action and its interpreter – which allows the historian 

to have a reasoned account of how some events reflect their time’s spirit and exemplify its 

self-development. It is also why, presumably, the philosopher was in a privileged position to 

have access to this knowledge. Distinguishing the different sorts of the manifestation of the 

history of the spirit, however, is not only a human reflection but a human reflection of 

humanity’s own consciousness moving through time. It not only places social consciousness 

in the forefront of humanity’s own transformation, but it is also ‘a first step towards the claim 

that history is both possible and necessary because of the ontological primacy of social 

consciousness’.334 Hegel’s history therefore does not assume an empirical unity in the course 

of human affairs. It does quite the opposite – it necessitates a constant movement of spirit 

throughout history. One of the historian’s goals, then, is to be able to recognise social 

consciousness as a constitutive part of history. 

 

What, then, is the relationship between the different roles that historians play? Simply put, 

the different forms of history have a dialectical relationship.335 Hegel criticised ‘the more 

conventional opinion [which] gets fixated on the antithesis of truth and falsity’ in a similar 

way that postmodern philosophers have.336 For Hegel, however, the displacement of time can 

reveal the encounter of previously incompatible histories: ‘the bud disappears in the bursting-

forth of the blossom, and one might say that the former is refuted by the latter; similarly, 

when the fruit appears, the blossom is shown up in its turn as a false manifestation of the 

plant, and the fruit now emerges as the truth instead’.337 According to Hegel, the unfolding 

of history has shown that during a period of time humans were more interested in the ideal; 

‘directing the gaze to the stars’.338 However, such a perspective was forcefully turned around 

into proper human experience, and now, too, such an obsession should be turned around into 

the place for reason in history. 

 

 
334 Ibid 73. 
335 O’Brien (n 317) Chapter 2. 
336 GWF Hegel, Phenomenology of Spirit (Oxford University Press, 1977) 2. 
337 Ibid. 
338 Ibid 5. 
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Empirical history, for its part, is exactly that.  In Hegelian terms, however, the history of 

human experience, without regard to the Geist behind it, is nothing but concept without 

substance. Human history is an absolute: a whole which consists ‘in those various shapes and 

forms which have become its moments, and which will now develop and take shape afresh, 

this time in their new element, in their newly acquired meaning’.339 As a general rule, though, 

‘the familiar, just because it is familiar, is not cognitively understood’.340 This means that 

history is a forward movement which is constitutive of various strands which, like the 

disappearing bud in the bursting-forth of the blossom, does not necessarily follow a 

conceptually logical path given the yet-to-come temporal displacement.  

 

To make sense of this, one can go back to the concept of dialectical logic which permeates 

some earlier studies on platonic dialogues. The different voices used by Plato makes it 

difficult to understand exactly how the philosopher felt regarding various issues, including 

the history of philosophy. In the Parmenides, for example, there is a distinctively difficult 

logic in which various and contradictory views are assumed. Hegel approaches these 

dialogues by suggesting three different readings. According to his view, one cannot assume 

that Plato expounded different ways of understanding one same point,341 nor is it possible to 

interpret that he favoured one particular way of understanding the cosmos nor an 

amalgamation of all three (either Pythagorean, as assumed in the Timaeus, Heraclitan, as 

assumed in the Phaedo, or Eleatic, as in the Parmenides).342 For this sort of historiography, 

it is not coherency that gives credit to the historical endeavour, but the philosophical 

implications of telling a story in a specific way. 

 

Dialectically speaking, there is little sense in reconciling historical narratives for the sake of 

historical policing. Different narratives may be understood as nodal points (or knots, 

Knotenpunkten) within the entire history of philosophy of which they are only parts in a 

whole. The logical construct behind this, described by Gadamer as a ‘continual source of 

 
339 Ibid 7. 
340 Ibid 18. 
341  GWF Hegel, Lecons Sur Platon (Aubier, 1976) 68–69. 
342 Alfonso Correa, ‘Nudos: Filosofía e Historia de La Filosofía En Hegel’ in Maria del Rosario Guerra and 
Jorge Aurelio Diaz (eds), La Nostalgia de Lo Absoluto: Pensar a Hegel Hoy (Universidad Nacional de 
Colombia, 2008) 197, 203. 
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irritation’,343 simply means that as a matter of logic, competing narratives, even when 

contradictory, form part of a bigger whole. In strict logical sense, the philosophy P which 

encounters the philosophy not-P is merely a phase in an ever-forward moving stage of human 

history. They are different strands of history that coexist, connect between each other to form 

a knot, and then continue their parallel existence. By encountering an opposite, one has the 

possibility of overcoming an original understanding that did not include this negation, but 

whose progression does. In this sense, philosophy does not constrain reality, it is merely the 

study of everything which is understandable about our reality. Nor is philosophy imprinted 

naturally on reality but follows a seemingly simpler logic: ‘[w]hat is rational is actual and 

what is actual is rational’.344 And it is from this progression in history that philosophy can 

make sense of what is rational only when looking back, hence ‘philosophy’s grey in grey 

cannot be rejuvenated but only understood. The owl of Minerva spreads its wings only with 

the falling of the dusk.’345 

 

Ultimately, it is Hegel’s ambition that leads his project to indefensible lengths.  He 

presupposes that the philosophical historian may examine the self-development of spirit 

through the movements of history. This, however, needs to dispense with an a priori ‘set of 

concrete categories which must be embodied in the history of the world’ for if ‘the self-

development of reason as a determinate principle is identical with the history of the world, 

the categories required to write the latter must be identical with the concretisation of those 

categories in the history which they are to make possible’.346 

 

Could we dispense with the philosophical historian altogether? Though in Hegel’s 

phenomenological enterprise this is not possible, does his theory of history leave any valuable 

lessons without her? I put forward that the answer is positive. In his different accounts of 

history, there is a clear recognition of how our reading of the past can affect the way we 

represent our future. Even in his critique that ‘no two instances are exactly alike’, and thus 

his rejection for pragmatic history, Hegel recognises the functional use of history.347 In his 

 
343Hans-Georg Gadamer, Hegel’s Dialectic - Five Hermeneutic Studies (Yale University Press, 1942) 3. 
344 GWF Hegel, Philosophy of Right (Clarendon Press, 1942) 10. 
345 Ibid 13. 
346 Pompa (n 324) 131. 
347 Hegel, The Philosophy of History (n 330) 12–13. 
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preference for after-thought, he is giving extreme emphasis to the role of the historian’s own 

consciousness in interpreting the past.348 He explicitly builds a continuity from the past on to 

the future, where ‘we must understand the past, if it is to be our past, in light of some 

relationship to the future’.349 There is, then, much food for thought on the Hegelian 

philosophy of history which, under certain conditions, provides the same critical tools as 

postmodern genealogy. It also suggests that contextualist, empirical history, far from being 

a mainstream theory, falls into minority discourses on historiography outside its Anglophone 

academic universe. 

 

All these metaphysical reactions to naturalism emphasise how in observing our past we are 

actively constructing it by imprinting meaning. If we discard these empirical premises in the 

construction of history, we know we can rely on inherited beliefs on what is true and what is 

false, without needing to have recourse to the Hegelian absolute spirit. Interpretive 

philosophy would suggest that it is through a community tradition that we can rely on the 

truthfulness and falsity of events which are a product of human consciousness both in their 

unfolding and their subsequent narrative redeployment. The answer lies not in some external 

factors like providence or the ‘cunning of reason’, but ‘by the historical development within 

historians, as a community, of a body of belief without which they could not operate as 

historians’.350 The evidence of this set of beliefs, contrary to much of what has been said on 

the historiography of international law, is not to be found in archives and libraries for 

‘nothing can count as evidence until it has received interpretation’.351 Hegel is therefore not 

inviting us to abandon historical endeavour as a theoretical impossibility, nor to give it some 

privileged position as some purported higher access to knowledge. His is an invitation to see 

the different constraints put by human artefacts on our production of history and our 

interpretation of it, realising that such constraints have their own advantages as well. 

 

3.3. Historicising the use of force 

 

 
348 Ibid 20. 
349 Pompa (n 324) 123. 
350 Ibid 115. 
351 Ibid 216. 
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In this previous section I discussed the unarticulated philosophical nuances which come with 

historiographical choices. In this section I turn to the histories that have been produced in the 

field of international law and intervention by use of force within the backdrop of those 

philosophical choices.  In this context, the following pages argue that, for the most part, these 

histories have been politically uninstructive. In order to discuss common themes in the 

historical endeavours related to intervention, I suggest that we can categorise these different 

narratives within three different projects: that of justification, discovery, and critique.  

 

3.3.1.  Histories of intervention as justification 

 

The role of history in the construction of international law is perhaps the most relevant factor 

for international lawyers who are trying to advocate for the legality of an intervention. As 

stated, historical endeavours are imbedded into the fabric of international law at the very least 

because it remains its most significant source of obligation. Because of this, any lawyer who 

wishes to positively entertain the notion of intervention must have recourse to the past, as 

she attempts to offer the relevant instances where intervention has been performed for it to 

have become part and parcel of the international legal landscape. 

 

While policy documents have a seemingly bigger margin of discretion, legal texts are 

(justifiably or not) constrained by the perceived need to make their argument stand on its 

own legal logic. In this scenario, a particularly interesting attempt may be seen in Tesón and 

van der Vossen’s Debating Humanitarian Intervention: Should We Try to Save Strangers? 

The book is set up to be a debate between a defence and critique of a rule of law which 

permits intervention without the territorial State’s consent. It is interesting to note that the 

first half of the book relies just as much on a revival of the ‘just war theory’ as it does in the 

equivalence of intervention with other rules which govern the use of force in international 

law.352 However, in his argument, Tesón constantly relies on state practice in the usual 

 
352 Fernando Tesón and Bas van der Vossen, Debating Humanitarian Intervention: Should We Try to Save 
Strangers? (Oxford University Press, 2017) 28.  
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suspects in humanitarian intervention, such as Libya,353 Iraq,354 Congo,355 or Grenada,356 

amongst others.357 Van der Vossen replies on similar terms, not only objecting to the 

ambiguity of the ethical finality of interventionist action, but reminding his colleague of the 

events in Somalia in 1993358 and disputing his interpretation of the intervention in Libya.359 

In both accounts the aim is not only clear but is in fact attached to the very objective of the 

book: to justify the existence of a rule or its prohibition under international law. 

 

Most traditional textbooks on the use of force will usually include some sort of historical 

analysis when it comes to a discussion on the existence or non-existence of rules pertaining 

to intervention. In Weller’s (ed) Oxford Handbook of the Use of Force in International Law, 

for example, Nigel Rodley looks at the usual historical examples to prove his point, citing 

the interventions in Bangladesh, Uganda, Liberia, Iraq, and Kosovo. Rodley’s archival study 

leads him to concludes that there is little evidence to support the existence of a customary 

exception to the prohibition of the use of force.360 Almost identical efforts have been made 

in Philip Alston and Euan Macdonald’s (eds) Human Rights, Intervention, and the Use of 

Force,361 or Christine Gray’s International Law and the Use of Force. While many more 

examples can be found, these staple publications very well exemplify the trend in these texts 

directed both at students of public international law and practitioners, where the ‘hard facts’ 

 
353 Ibid 30. 
354 Ibid 35. 
355 Ibid 54. 
356 Ibid 72. 
357 Ibid. Throughout his chapters, Tesón relies as much on his Kantian version of cosmopolitanism and his just 
war theory as he does on examples of allegedly successful interventions in the past. He specifically chastises 
critics of this possibility by suggesting they are wilfully blind to past events: ‘[c]ritics systematically overlook 
the successful cases, such as Grenada, East Pakistan, Tanzania, Panama, Central Africa, Kosovo, and East 
Timor, to cite just a few, where interventions did succeed. I think part of the reason for this imbalance is that 
successful cases do not make headlines’. In this Tesón seems to be suggesting both a wilful ignorance of the 
past and a lack of rigour in those who disagree with him. 
358 Ibid 169.  
359 Ibid 171. 
360 Nigel Rodley, ‘Humanitarian Intervention’ in Marc Weller (ed), The Oxford Handbook of the Use of Force 
(Oxford University Press, 2015) 794. 
361 See, specifically: Olivier Corten, ‘Human Rights and Collective Security: Is There an Emerging Right of 
Humanitarian Intervention?’ in Philip Alston and Euan Macdonald (eds), Human Rights, Intervention, and the 
Use of Force (Oxford University Press, 2009) 91. Corten explicitly acknowledges that his ‘study seeks to choose 
between these two lines of scholarship [accepting and rejecting intervention] in the light of recent developments 
in the concept and practice of the right of humanitarian intervention’, meaning that he wishes to look at history 
to justify his choice. 



105 
 

(usually exemplified through State practice) are presented in an apparently epistemologically 

neutral fashion. 

 

These texts are justificatory not because they argue for the existence or the convenience of a 

legal rule, but because their objective is specifically to justify what they perceive as the 

existent legal landscape. The use of history is neither revelatory nor critical but relegated to 

the second order of constitutive material in which different pieces of the puzzle are found. 

There is no attempt at historicising or even reading material in context; it is rather used as 

support to stay within the confines of what is felt are the hard lines of the discipline. 

 

3.3.2.  Histories of intervention as discovery 

 

An archetypal example of histories of intervention as discovery is found in Trim and Simms’ 

(eds) Humanitarian Intervention – A History. The editors spell out expressly what they wish 

to do by retelling various stories of intervention by explaining that, contrary to what has been 

done so far (and what I just classified as ‘justificatory history’), they are attempting to do so 

‘historically’.362 The focus of this work is to challenge an opposing conduct which the editors 

describe as treating ‘humanitarian intervention … as though it did not have a history’.363 They 

further insist that their ultimate aim is to ‘synthesize’ the history of humanitarian 

intervention,364 by – simply stated – examining more cases of humanitarian intervention and 

going further back in time than traditional legal literature. As such, their book is divided in 

times and spaces which they claim have been in some way forgotten from the history of 

humanitarian intervention, such as the ‘early modern precedents’ or interventions by non-

European States.   

 

It is interesting to note that while some of the chapters in Humanitarian Intervention – A 

History seem to have the specific aim of reconstructing historical narratives of modern cases 

of intervention – such as Vietnam’s intervention in Cambodia in the 1980s – most of them 

 
362 Brendan Simms and DJB Trim, ‘Towards a History of Humanitarian Intervention’ in Brendan Simms and 
DJB Trim (eds), Humanitarian Intervention - A History (Cambridge University Press, 2011) 1, 7. 
363 Ibid 8. 
364 Ibid 10. 
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look to rescue forgotten histories. In this second category, the most prominent examples are 

those of British foreign policy from Waterloo to the Battle of Navarino (in John Bew’s ‘From 

an umpire to a competitor’: Castlereagh, Canning and the issue of international intervention 

in the wake of the Napoleonic wars365) or the situation in Macedonia at the beginning of the 

twentieth century (in Davide Rodogno’s The European power’s intervention in Macedonia, 

1903-1908: an instance of humanitarian intervention?366). 

 

It is also interesting to note that these histories of humanitarian intervention avoid common 

legal categories of types of interventions. For example, some chapters highlight the 

inclination of foreign powers to intervene for the sake of the protection of individuals abroad. 

Abigail Green’s Intervening in the Jewish question, 1840-1878367 is focused on the different 

attempts by European powers to grant European Jewry full protection in what would have 

been considered peripherical European territories. Green specifically addresses the 

‘diplomatic rather than military’ intervention that culminates with the Treaty of Berlin which 

‘marked a caesura in the history of human rights’.368 While such a narrative would seem 

eccentric to a practitioner looking for instances of humanitarian intervention in order to 

construct a rule of customary character, it is undeniable that the situation of Jewish people in 

this context (particularly of Romanian nationality) was in many ways shaped by the 

intervention both of British diplomacy and German financial interests.369 This sort of 

contribution makes the contrast between the arbitrary division of legally relevant and legally 

irrelevant facts particularly vivid, and while it is done under the auspices of underscoring the 

little ‘historical’ attention paid to the situation of the European Jewry in the nineteenth 

century, it results in a much more interesting indictment of what seems to be an uncritical 

acceptance of what counts as intervention and what does not. 

 

 
365 John Bew, ‘“From an Umpire to a Competitor”: Castlereagh, Canning and the Issue of International 
Intervention in the Wake of the Napoleonic Wars’ in Brendan Simms and DJB Trim (eds), Humanitarian 
Intervention - A History (Cambridge University Press, 2011) 117. 
366 David Rodogno, ‘The European Power’s Intervention in Macedonia, 1903-1908: An Instance of 
Humanitarian Intervention?’ in Brendan Simms and DJB Trim (eds) (Cambridge University Press, 2011) 205. 
367 Abigail Green, ‘Intervening in the Jewish Question, 1840-1878’ in Simms and DJB Trim (eds), 
Humanitarian Intervention - A History (Cambridge University Press, 2011) 139. 
368 Ibid 158. 
369 Fritz Stern, Gold and Iron: Bismarck, Bleichröder and the Building of the German Empire (Penguin, 1977) 
especially chapter 14. 
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Ultimately, one of the major achievements of the editors of Humanitarian Intervention – A 

History might seem quite modest in the eyes of an international legal historian: its challenge 

to the Westphalian foundational myth of the discipline. It concludes that, since violations of 

sovereignty are as old as the Westphalian treaties, the modern concept of sovereignty is at 

best overstated and at worst flat-out untrue.370 The reason why this is outstanding is because 

it sticks to its own objective of rescuing histories of law forgotten by lawyers to make them 

important for historians. It fails to grasp the fundamental relationship between the past and 

law as a source of obligation, unnecessarily limiting itself to a self-understanding of the 

history of a concept that could very well be fundamental to the contemporary notion of 

intervention. In other words, both the editors and the contributors fall short of seeing how 

history may be used as a powerful critique, limiting themselves to ‘confirm that the concept 

of Westphalia as originating a system of states whose sovereignty was absolute is simply not 

true’.371 One could legitimately ask whether a serious historical endeavour could aim much 

higher than this or even whether the result is, as matter of law, much more potent than the 

editors seem to perceive.  

 

Unusually for a contextualist approach, the editors of Humanitarian Intervention – A History 

rely on Rosenau’s piece Intervention as a Scientific Concept, from which they want to deduce 

the difficulty in isolating the basic ontological concept of humanitarian intervention.372 The 

title of this piece is by no means exaggerated, as Rosenau continuously objects to what he 

considers fruitless efforts for lacking proper natural scientific rigour, such as the ‘dearth of 

empiricism in the literature’ or the absence of attempts ‘to use the case materials as data with 

which to frame or test hypotheses that might apply to any intervention or even to specific 

types of interventionary behaviour’.373 By this point it is unnecessary to argue why, at least 

in the context of this research project, such demands made to lawyers (or historians) are 

unambitious even for the most radical of legal positivists. Under interpretive philosophy, the 

 
370 DJB Trim, ‘Conclusion: Humanitarian Intervention in Historical Perspective’ in Brendan Simms and DJB 
Trim (eds), Humanitarian Intervention - A History (Cambridge University Press, 2011) 381, 382. 
371 Ibid 381. 
372 Simms and Trim (n 362) 3. 
373 James N Rosenau, ‘Intervention as a Scientific Concept’ (1969) 13(2) Journal of Conflict Resolution 149, 
150. 
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failure to grasp that the hermeneutic task of international lawyers may not be formulated in 

simple terms of scientific deduction is to fail to understand the field to begin with. 

 

Both the editors of Humanitarian Intervention – A History and their contributors have relied 

most heavily on what seems to be an incredibly influential piece in this scholarly tradition, 

Gary J. Bass’ Freedom’s Battle – The Origins of Humanitarian Intervention. What is most 

attractive in Bass’ work is precisely what goes overlooked by his historian promoters – that 

it is the work neither of a lawyer nor a historian or a mixture of both. It is best described as 

an impressively researched work of legal journalism; a page-turning prose whose main 

attraction for contextualist historians is its temporal breadth rather than its method.374 This 

means that it is influential because it is successful at being persuasive in the historical concern 

of earlier forms of intervention, but certainly not because of a methodological advantage.375 

This much is clear from Bass’ own cosmopolitan admissions, as he explicitly concedes that 

his book ‘will look for ways to manage the practice of humanitarian intervention’ by showing 

that nineteenth century diplomats ‘had some impressively successful ways of […] using a 

combination of multilateralism, self-restraint, and treaties as tools to reassure other states 

about the good motivations behind a humanitarian intervention’.376 There are, however, no 

historiographical anxieties, as the author takes the view that his research of the past merely 

allows ‘an imperfect way to understand our current predicament’, without any more 

methodological clues. Perhaps this is the reason why Trim and Simms consider it too 

‘political’, notwithstanding their praise as an ‘unquestionably […] valuable first attempt 

towards a more comprehensive history’.377  

 

Two other pieces have significant standing in the field: Nicholas Wheeler’s Saving 

Strangers: Humanitarian Intervention in International Society and Simon Chesterman’s Just 

 
374 While praising the work, D. J. B. Trim and Brendan Simms subtly caution readers of this by saying that 
Bass’ approach is ‘very different from that adopted in [their] volume’ as it is ‘primarily historical rather than 
political’. This distinction between historical and political is indeed very strange to find in a volume that 
attempts to offer a contextual history of intervention. 
375 I make this claim not only because of my own reading of Bass’ book, but because it seems to be a piece 
relied on heavily across different academic fields due to its capacity to inform the public on the long-standing 
tradition of intervention. See, for example: Alexis Heraclides and Ada Dialla, Humanitarian Intervention in the 
Long Nineteenth Century – Setting the Precedent (Manchester University Press, 2015). 
376 Gary J Bass, Freedom’s Battle – The Origins of Humanitarian Intervention (Knopf, 2008) 41. 
377 Simms and Trim (n 362) 10. 
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War or Just Peace? Humanitarian Intervention and International Law. While both works 

have different intentions, there are two reasons to group them together: (1) their normative 

claims as to the legality or illegality of actions in international law, and (2) the overt reliance 

on secondary commentators to interpret twentieth century cases of intervention, and 

particularly to comment on their legitimacy. It is fair to say, however, that Chesterman’s 

book departs from Wheeler’s (or any of the other literature) by taking the position that 

intervention should, as a matter of principle, be considered illegal.378 He takes this position, 

however, not to banish intervention as a possibility but quite the contrary: to rescue it as a 

political option. Faced with this self-imposed limitation, he much prefers to call them all 

illegal – as a matter of law – but not to indict them as a matter of policy. Wheeler, on the 

other hand, considers the Kosovo intervention to have been legal and an important precedent 

to create a rule of customary law.379 Wheeler’s normative conclusion is thus equal to 

Chesterman’s, albeit for very different reasons, especially his review and interpretation of 

1990s Security Council practice. Other studies similar to Wheeler’s – that is, with legal 

undertones and normative pretences and similar conclusions – include Adam Robert’s piece 

Humanitarian War: Military Intervention and Human Rights,380 JL Holzgrefe and O 

Keohane’s edited volume Humanitarian Intervention: Ethical, Legal and Political 

Dilemmas381 and Jennifer Walsh’s edited volume Humanitarian Intervention and 

International Relations.382 

 

3.3.3.  Histories of intervention as critique 

 

Histories of the use of force as a form of critique are rare. Two works stand out as prominent 

examples of the use of historical narrative to challenge contemporary standards: Anne 

Orford’s Reading Humanitarian Intervention and International Authority and the 

 
378 Simon Chesterman, Just War or Just Peace? Humanitarian Intervention and International Law (Oxford 
University Press, 2010) 235. 
379 Nicholas J Wheeler, Saving Strangers: Humanitarian Intervention in International Society (Oxford 
University Press, 2000) 293. 
380 Adam Roberts, ‘Humanitarian War: Military Intervention and Human Rights’ (1993) 69(3) International 
Affairs 429, 434. 
381 JL Holzgrefe and Robert O Keohane, Humanitarian Intervention: Ethical, Legal and Political Dilemmas 
(Cambridge University Press, 2003). 
382 Jennifer Walsh, Humanitarian Intervention and International Relations (Oxford University Press, 2003). 
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Responsibility to Protect. Orford’s approach is both historically nuanced and politically 

engaging. Her postmodern emphasis is explicit, as she engages her material in a ‘kind of 

productive misreading’ aimed at persuading ‘opponents of critical theory to join in the project 

of making legal texts “mean differently” offered by [the] book, while seeking to locate the 

traditions which inform [her] approach for the kindly disposed reader who is already 

convinced of the utility of critical theory for reading law’.383 Her project reminds the reader 

of international law’s colonial past, and in so doing, challenges contemporary ethically-

driven histories of intervention. The result is a compelling narrative of a different history of 

intervention, where the focus is not on the legal rules which govern the use of force but on 

the neo-colonial stereotypes and violence redeployed by interventionism, as well as the 

economic interests that shape societies into and after conflict.384 Historical inquiry is 

prominent in the book, which oscillates between legal texts and historical context in order to 

purposely (mis)read the former in a critical way. 

 

Similar things can be said of International Authority and the Responsibility to Protect. In this 

case, the objective is, in a sense, more restricted yet still explicitly politically motivated. It 

is, in short, a critical reading of the institutional use of the discourse of protection as a means 

for justifying its executive authority. Orford’s research shows an inclination for the sort of 

postmodernist vision of truth and history that I have reviewed, she describes her engagement 

as one which attempts to give meaning to international institutional practices, going even as 

far as to ask whether ‘[t]he responsibility to protect concept [can] help to make the practices 

of international executive rule intelligible in ways that are politically useful’.385 While the 

political usefulness advocated by Orford is not necessarily at the forefront, the invitation to 

think of the history of protection in politically instructive ways is. In an effort to show the 

importance of the past as law, as opposed to the past as history, she approaches detailed 

episodes of the Leveller and Digger movement during the English Civil War in order to direct 

the reader’s understanding of modern political theory in a way which is meaningful for the 

contemporary legal order. There is nothing particularly methodological about the work, and 

 
383 Anne Orford, Reading Humanitarian Intervention (Cambridge University Press, 2003) 38.  
384 See especially chapter 3. 
385 Anne Orford, International Authority and the Responsibility to Protect (Cambridge University Press, 2011) 
189. 
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therein lies its biggest strength as opposed to any account which is constrained by scientific 

yardsticks.  

 

It would be difficult to find better examples of Nietzsche’s and Foucault’s genealogy or 

Hegel’s pragmatic history. Very much in tune with this tradition, pragmatic philosophy of 

history not only knows but welcomes the critical use of history for the rethinking of 

contemporary problems: ‘as culture changes, the conceptions that are dominant in a culture 

change […] history is then rewritten’.386 If the only obstacle to entering the world of political 

commitment through historical inquiry in order to offer meaningful interpretations of the past 

and thus challenge problematic contemporary problems is contextualist methodology, it 

seems like a modest price to pay.  

 

3.4. Conclusion 

 

The humanities have become critical of the idea of truth and reality, at least in the empirical 

fashion where one true version of events claims privilege over others. The question of 

whether truth matters has been answered in the abstract and in the positive by contextualist 

purists, while some modern scholarly trends have questioned whether the integrity of history 

for historical fidelity’s sake should guide historical work.  

 

‘Instead of writing history, we are always beating our brains to discover how history ought 

to be written’ quipped Hegel.387 He thus pressed on the anxieties which seem so difficult for 

professional historiographers to supress and highlighted the feature that made his own work 

so impressive and which, to their own degree, some histories of international law have 

achieved. Koskenniemi explicitly endorsed this approach in his only methodological 

comment in The Gentle Civilizer of Nations, favouring a factually plausible and politically 

engaging story. Anghie was even more expeditious and performed an un-methodological yet 

powerful narrative on the imperial origins of international law. These two examples should 

be enough to give us comfort in knowing that writing history of international law does not 

 
386 John Dewey, Logic: The Theory of Inquiry (Henry Holt and Co., 1938) 233. 
387 Hegel, The Philosophy of History (n 330) 4. 
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require us either to sacrifice our commitment to facts, nor surrender to the constraints of 

historiography. Pressure has been exerted from multiple points, but none has been successful 

at discrediting the critical deployment of historical narrative in their work. 

 

In this Chapter I have argued in favour of objective truth and its importance for legal 

historians. While this is a minimalist historiographical apparatus, I have advocated for an 

unstructured approach based on idealist and postmodern notions of history to produce 

politically motivated accounts of the past that can illuminate anxieties of the present. This 

discussion has shown some tensions between professional historians and historians of 

international legal thought, though this only highlights how the notion of history in 

international law is still undecided. At the heart of this debate is how to approach 

methodology in the field of history of international law, as this choice will sharply determine 

different outcomes. 

 

I have classified the different literature in the history of humanitarian intervention either as 

justification, discovery, or critique. The literature that I describe as justification adopts a 

similar Kantian framework as discussed in Chapter I and is characterised by a perceived 

certainty on what the landscape of law looks like. The literature described as justification 

follows the scientific and moral approach to law, while the literature described as discovery 

prides itself in going through more archives and using more footnotes. It is proud of its 

archival rigour.  In contrast, the literature I describe as critique assumes a political direction 

for its reading of the past. I have argued that this form of literature is the most inspiring, as it 

consciously assumes what the stakes in these conversations are. It shows that it is possible 

and fruitful to engage critically with legal history and emphasises what other professional 

historians of this new-born field leave out: that international law can do better, and engaging 

with its history is a productive way of helping it do just that. Yet we insist on a mereology of 

the history of international law, under the notion that it might be possible to describe a real 

whole truth of a given story by complementing it through its different parts, whether they are 

stories of empire, colonialism, class struggle, etc. Abandoning this pretence and instead 

focusing on the existing stories through an intense self-consciousness may be a better strategy 

for critique. 
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4. Chapter IV: Interpretive Choices and the Epistemology of International Law 

 

In the previous chapters I have broadly discussed three arguments: (1) that interpretation is a 

concept that goes beyond the methodological application of rules; (2) that broader notions of 

interpretation challenge the rationalism behind orthodox discourses of international law and 

the use of force and associated scientific approaches to the ‘formation’ of customary law; 

and (3) rather than conceiving customary international law as a methodologically-driven 

analysis, it is useful to think of it as a historical endeavour. In this sense, the theory of history 

that international lawyers chose matters, and while most of the work produced in the field of 

the histories of intervention follows an empirical, contextualist method, scholarship has 

found spaces to articulate philosophical versions of legal history. 

 

Yet we continuously find events of international law that make up the building blocks of the 

different rules that comprise the international legal system. For example, we know that 

NATO undertook Operation Allied Force in 1999 which involved the bombing of Kosovo. 

It becomes increasingly difficult to say that we equally know which events led to the 

bombing. We might say it was the Racak Massacre in 1999, or we might say that it was the 

breakdown of the Rambouillet Accords. We might even say it was the loss of autonomy of 

Kosovo. Or we might say that it was the unravelling of American domestic policy debates. 

We can even find good explanations in the ethnic composition of the region, dating back 

hundreds of years. 

 

We should take seriously the way we perceive these events matters for international law, if 

only because perception invariably involves interpretation. If we interpret an event as one 

that is caused by tyrannical rule and suppression of human rights and solved by the military 

intervention of some courageous nations, we may be inclined to say that this event shows 

that such interventions are permitted. If we interpret this event as an example of irresponsible 

realpolitik that has no connection to the suffering of former Yugoslav people, we are inclined 

to say that these interventions are prohibited. There is no rule guiding what we consider to 
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be the significant event – it is an exercise which is pursued usually through the balancing of 

different interests, tensions, and prejudices. 

 

In this chapter I theorise that fundamental epistemic unit – the build blocks – of international 

law. To this end, in Section 4.1 I discuss the sort of epistemological evidence that counts into 

the creation of international law. Put in different terms, it discusses the sort of things that 

need to be perceived for the interpreter to satisfy herself that she is perceiving international 

law. In Section 4.2 I argue that international law is not something that may be seen out in 

nature but is rather found through the experience of engaging with reality in the traditional 

terms of the legal discipline. Thinking of international law in these subjective terms opens a 

different way to approach international legal epistemology, mainly in terms of aesthetic 

understanding, which I address in Section 4.2.1. Given the broadness of the sort of things 

that may count as a legal experience for an international lawyer, in Section 4.2.2 I discuss an 

interpretive-philosophical artefact that broadly determines whether events have the necessary 

pedigree to be counted into the formation of customary law: tradition. 

 

In the last two sections of this chapter I address some of important shortcomings of the 

critique advanced by interpretive philosophy. In Section 4.3 I discuss the epistemological 

pitfalls of hermeneutics in terms of the blind spots present in any interpretive account of law. 

In Section 4.4 I address what I have called earlier a ‘crisis of method’ in international law, 

largely drawing from the weaknesses that come with scientific approaches to international 

law.  

 

4.1. International phenomena: practice and incidents 

 

If you were an international legal adviser to a government in 2003, it is highly likely that 

your superior looked for some advice on how to respond to the invasion of Iraq. Amongst 

the different calculations that we can safely assume would have crossed any adviser’s mind 

in order to craft the direction of this imaginary internal memo, the textbook instances of the 

use of force without the consent of the territorial State, or the practice of the Security Council 

in cases of the authorisation of the use of force, would have probably been the first research 
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questions engaged. The stakes of the situation, however, would have been defined by the 

governments directly involved in the invasion rather than the international lawyer that 

conducted the thorough-most research. In other words, an adviser from the United 

Kingdom’s Foreign Office would have had a much more powerful voice in this scenario than 

an adviser from Colombia’s Ministry of Foreign Affairs, independently from the content of 

the different answers to the same question. Although this might seem a trifle obvious, it is a 

useful way to remember how the way we canvass an international legal problem depends not 

on the phenomena itself, but on who is engaging it to begin with, amongst other things.  

 

Researching law-making not as a scientific methodology but as a social process – as 

interpretive philosophy would suggest – is not new either for international legal literature or 

for the humanities in general. The former is best illustrated in the literature of the so-called 

‘New Haven School’ of international law. To attempt and reduce the myriad of writers under 

one monolithic approach is unprecise, the New Haven School constitutes a policy-oriented 

approach towards international law, whatever the form that this approach may take place.388 

Writers associated with the New Haven School emphasize the context of international events 

and the decision-making process behind them over the formal content of instruments, 

customary rules or authoritative texts. This approach should be seen more as a reaction to the 

American realist academia than a transposable methodology for international law, and so it 

incorporates some conceptual deficiencies that cannot be overlooked. Additionally, social 

research in the humanities has otherwise felt comfortable with ‘fragmentary historiography’ 

in ways which would be outright unacceptable for a large portion of the contextualist 

historians of international law. This notion, associated with critical historiography,389 looks 

‘to break the chain of narrative continuity, to shatter chronology as the natural structure of 

 
388 When I refer to the ‘policy-oriented’ character of the New Haven School I mean, in general terms, the 
introduction of public-policy sensibility by scholars of international law. Although the ‘public-policy’ brand of 
the New Haven School is controversial, I agree with Hengameh Saberi that the characteristic of the New Haven 
scholarship which made it distinct and polemic was its conceptualism and not its policy orientation. A 
discussion of this conceptualism is discussed below. See: Hengameh Saberi, ‘Yale’s Policy Science and 
International: Between Legal Formalism and Policy Conceptualism’ in Anne Orford and Florian Hoffman (eds), 
The Oxford Handbook of the Theory of International Law (Oxford University Press, 2016) 427, 451. 
389 ‘Fragmentary historiography’ is a term that most commonly appears in Seyla Benhabib’s writings in relation 
to Arendt, though its origins may be traced to the notions of ‘historical images’ or ‘dialectical images’ both in 
Adorno’s and Benjamin’s writings. See the full chapter of Seyla Benhabib, ‘The Method in Action’ in Susan 
Buck-Morrs (ed), The Origin of Negative Dialectic (The Free Press, 1977) 96. 
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narrative, to stress fragmentation’ and so to ‘preserve the past without being enslaved by 

it’.390 Ultimately, the particularities of this critical fragmentary historiography provides a 

persuasive defence of the anti-systematic recollection of events through time that inspire a 

particular thought in public spheres. This common thread between American conceptualist 

lawyers and critical social scholars allow us to make better sense of the psychology of the 

international lawyer, and the anthropology of the different professional circles in which she 

is submerged. To approach international law as a policy-oriented, decision-making process 

or to conceive it as a constellation of rules produced through the exchange of sovereign 

consent, is a choice international lawyers have. They are by no means the only choices, but 

they are choices that involve different epistemological alternatives.  

 

To illustrate the importance of international legal epistemology in the use of force, consider, 

for example, the situation of a legal adviser in the British government in the aftermath of 

September 11, 2001. Between the terrorist attacks in 2001 and the launch of Operation Iraqi 

Freedom in 2003 it was generally unclear what the international legal basis would be, if any, 

for the military intervention in Iraq.  The American government was generally ambivalent 

on its reasoning, and while its domestic, congressional authorisation had relied both on the 

approval of the Security Council and a right of pre-emptive self-defence, other traditional 

allies were sceptical as to the existence of any legal justification whatsoever.391 The two 

biggest supporters of the operation, Australia and the UK, dismissed the possibility of pre-

emptive self-defence, although they agreed that an authorisation from the Security Council 

was necessary.392 

 

In this context, the imaginary British adviser would have looked for the relevant resolution 

authorising the use of force. However, not one single resolution had used the traditional 

language which allowed the Council to effectively set up the logistics of a military campaign, 

 
390 Seyla Benhabib, ‘Hannah Arendt and the Redemptive Power of Narrative’ (1990) 57(1) Social Research 
167, 181–182. 
391 Grey, International Law and the Use of Force (n 8) 254. 
392 The British Attorney General expressly dismissed the existence of a right of pre-emptive self-defence, 
though the topic is entirely absent from the Australian memorandum laying out the legal basis for the use of 
force against Iraq. See: Bill Campbell and Chris Moraitis, ‘Memorandum of Advice to the Commonwealth 
Government on the Use of Force Against Iraq’ (2003) 4 Melbourne Journal of International Law; ‘Attorney 
General’s Advice on the Iraq War’ (n 69) 768. 
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such as the reporting procedures of the Secretary General’s delegate to supervise the action, 

and, at the very least, some general language mapping out the Council’s mandate. None of 

these typical signs were anywhere to be found in the text or the operative language of Security 

Council Resolution 1441 which, in the whirlwind of arguments surrounding Operation Iraqi 

Freedom, was being used as one of the documents which amounted to an authorisation for 

the use of force. Typical operative paragraphs which authorise forcible action read a lot 

differently to operative paragraph 13 of Resolution 1441 which stated that ‘the Council [had] 

repeatedly warned Iraq that it will face serious consequences as a result of its continued 

violations of its obligations’.393 This language was, even by the standards of the Security 

Council, too generic.394 Almost every single instance of a Security Council authorisation for 

the use of force, including the situations of Korea (SC Res. 84), Iraq/Kuwait (SC Res. 678), 

Somalia (SC Res. 794), Bosnia and Herzegovina (SC Res. 816 and 1031), East Timor (SC 

Res. 1264), Somalia (SC Res.1816), or Libya (SC Res. 1973), explicitly authorised the use 

of force and imposed strict limitations on the mandate.  

 

In short, there was no authorisation to use force against Iraq, and there was no ambiguity, 

lack of clarity, or doubt surrounding the practice of the Security Council for the authorisation 

of forcible action.395 Faced with what seemed as an unsurmountable argumentative difficulty 

to deploy military troops in Iraq with the sponsorship of the UN, even before Resolution 1441 

was adopted, British advisers had come up with the argument that the authorisation for the 

use of force in Security Council Resolution 687 (on the situation of Iraq during the Gulf War 

in 1991, over a decade old at the time) could be re-activated by means of a non-explicit 

recognition of continued breach.396 Furthermore, in looking to establish this new dogma of 

implicit revivals of military authorisations in a preventive way, one of the legal opinions 

 
393 SC Resolution 1441 (2002). 
394 Tarcisio Gazzini, The Changing Rules on the Use of Force in International Law (Cambridge University 
Press, 2005) 92–95. 
395 Roger O’Keefe, ‘Submission on the UK’s Legal Basis for Military Action in Iraq’ (The Iraq Inquiry in The 
National Archives (UK), 5 September 2010) <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3496748>. 
396 Christopher Greenwood, ‘The Legality of Using Force Against Iraq’ (Select Committee on Foreign Affairs, 
UK Parliament, 22 October 2002) 19 
<https://publications.parliament.uk/pa/cm200203/cmselect/cmfaff/196/2102406.htm>: ‘a resolution 
stipulating that Iraq must take certain steps by a prescribed date could (depending on its wording) mean that the 
Council was determining that failure by Iraq to take such steps was a breach threatening international peace and 
security.’ 
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rendered before the Parliament of the United Kingdom regarding the lawfulness of the 

invasion, found the need to justify the explicit departure from the mainstream academia:  

 

other writers, notably Professor Ian Brownlie …, have taken the contrary view but, 

with great respect to them, I believe that the view expressed by Judge Higgins and the 

other writers quoted above accords better with State practice and with the realities of 

modern military conditions.397 

 

It is noteworthy that the relevant historical practice that better served the ‘realities of modern 

military conditions’ was the so-called Caroline incident, where American and Canadian 

troops destroyed a British ship in 1837, leading to a diplomatic exchange between the 

different parties and with no relevant subsequent practice to confirm any sort of trend. In the 

rationalist account that underlies this legal opinion’s methodological reconstruction of 

custom, the otherwise insignificant Caroline incident is indicative on how to address an 

aggressive military action in the twenty-first century.  

 

To be fair, the rationale underlying the UK and Australia’s justification for joining Operation 

Iraqi Freedom was not operating outside the rules of the discourse it attempts to advance. 

The sort of interpretation offered by both State’s advisers – as unpersuasive as it may seem 

to us – is crafted in a language that does not fall outside the profession’s tradition of the 

interpretation required by Article 38 of the Statute of the ICJ. The institutional practice and 

semantic authority that derives from the constellations of power surrounding the advisers 

involved in rendering these opinions ends up being persuasive enough to become authority 

in legal circles. Whatever we may call this tradition – orthodox, liberal, positivist, etc. – it 

uses the language of method to obscure the political choices imbedded in the grammar of 

law. If anything, this sort of argument highlights that, in the absence of an organized judicial 

system, international lawyers have a unique position where they have a much ampler palate 

to distinguish what they will look at it in order to properly count it as law.  

 

 
397 Ibid.  
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One scholar has called this object the ‘epistemic unit’ of international law.398 A representative 

of the New Haven tradition of international law, Reisman invites us to see the creation of law 

as a decision-making process that allows for a politically instructive way of seeing the law. 

Instead of seeing Iraq’s ‘material breach’ of its disarmament resolutions as something that 

triggers a natural process that ends with a military invasion of its territory, we can see it as a 

series of choices, all of which belong to the same narrative of the use of force in international 

law. To open to this horizon of facts, utterances, words, actions, etc., as part of international 

law can mean to take a different approach as to what exactly counts into the production of 

rules. In this sense, he argues that international lawyers are better off looking at incidents 

rather than legal texts.399 While this premise might seem uncontroversial, Reisman goes on 

to suggest a definition of ‘incident’: 

 

I define an ‘incident’ as an overt conflict between two or more actors in the 

international system. It must be perceived as such by other key actors and resolved in 

some nonjudicial fashion. Finally, and of critical importance, its resolution must 

provide some indication of what elites in a variety of effective processes consider to be 

acceptable behaviour. 

 

While this approach opens interpretative possibilities for international lawyers, Reisman’s 

definition unnecessarily restricts them. While recognising the possible bias of someone 

picking and choosing incidents to analyse, Reisman trusts that putting the emphasis on the 

‘actual’ facts – as opposed to the facts delivered in judgments – raises the standard of 

historical purity.400 Yet he does not seem to be troubled by the fact that there are no objective 

standards by which to guide interpretation, and he treats the response of other community 

actors as objective facts which may be analysed as well.401 Furthermore, he creates a false 

dichotomy between ‘incident’ and ‘actor response’, as if they belonged to two different 

epistemological categories through which we could navigate by being more rigorous.  

 
398 Michael W Reisman, ‘International Incidents: Introduction of a New Genre in the Study of International 
Law’ in Michael W Reisman and Andrew Willard (eds), International Incidents: The Law That Counts in World 
Politics (Princeton University Press, 1988) 3, 8.  
399 Ibid 15. 
400 Ibid 21. 
401 Ibid.  



121 
 

 

Upon taking the example of the Corfu Channel case as his first historical example to re-

examine through his incidental lens, Reisman concludes that his description of the events that 

led to the dispute between the UK  and Albania are more precise than the Court’s.402 While 

he may or may not be right on that point, he seems unaware of the hermeneutical process that 

allows him to get to this. This is important because Reisman still believes that it is a matter 

of rigour: more and better research will lead to better results. Hermeneutic consciousness – 

or, in other words, the existential process that determines his situational interpretation – 

allows us to see that the concept of historical rigour itself is a preconceived canvas which we 

can reconceive in any way we want. This preconfigured notion of historical reality that is 

embedded in Reisman’s historicity is not wrong, it is just unnecessary. What ‘history’ means 

for international law is still undecided. Accepting this possibility allows us to reach a 

different conclusion, not as a matter of historical research but as a matter of historical self-

consciousness.  

 

Reisman’s reliance on incidents, however, does allow him to do away with the more 

constrained concept of ‘practice’. Intuitively, this seems persuasive, as even the more 

doctrinal accounts of practice recognise the difficulty in distinguishing what practice 

amounts to. Maurice Mendelson, for example, accepts that distinguishing actions from 

beliefs (in international law, insomuch as the word ‘belief’ may be used) is not ‘always 

feasible or useful’.403 Further on he comments:  

 

In this (relatively) formal sense, the practice of non-governmental bodies does not 

count in the formation of customary international law. This may not sound very 

‘progressive’, and some might consider it undesirable for States to have such a tight 

monopoly over the law-making process; but in my opinion that it is the present 

reality.404 

 

 
402 Ibid 19. 
403 Maurice Mendelson, ‘The Formation of Customary International Law’ in Collected Courses of the Hague 
Academy of International Law (Brill, 1998) 197.  
404 Ibid 203. 
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While Mendelson’s account may be useful if one is to deliver an argument before the 

International Court of Justice, it is equally misleading, as a matter of fact, to say that States 

hold a ‘tight monopoly over the law-making process’. States rarely have the bureaucratic 

capacity to even monopolise the ways in which their different agents manifest themselves 

(from ambassadors to spokespersons of local ministries), let alone within the different agents 

that have the legal capacity to speak on behalf of the State to begin with (like a Judge, a 

Minister, or a Congresswoman). There is simply no opportunity to control some sort of law-

creating ‘process’. Coupled with the manifold ways in which black-letter international law is 

produced by the diverse participants in the process who are not States, Mendelson’s 

description of customary law can only be an abstraction. The reason why Reisman’s and 

Mendelson’s views coexist is because international lawyers have made much of the ‘formal’ 

and ‘material’ distinctions in the law-making process, and both traditions have learned to 

adapt their technical vocabulary to their respective fora.  

 

These two forms of epistemology, however, coincide in their strong emphasis on the 

distinction between objectivity and subjectivity. Even under ‘incidental thinking’, 

international lawyers constantly try to look for meaning in the object of their interpretation, 

while simultaneously transposing such interpretation into the mind of their object. Much 

depends on what state of mind is attributed to the agent in action, for it is through this state 

of mind that international law attempts to draw meaning. However, conceiving action in 

terms of the agent’s attitude shifts the attention from what happens outside in the world, to 

what happens inside the mind.  

 

4.2. International law as experience 

 

4.2.1.  International law and aesthetic subjectivity 

 

As discussed above, the epistemology we choose through which to see international law, 

matters. In the tradition of rationalism in which these objectivist discourses are built, 

international law is an object that is seen through a method. If we reject rationalism, what 
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sort of way of knowing international law remains? Outside the confines of method, what can 

we rely on to give access to historical reality for someone in the situation of the legal adviser? 

 

Interpretive philosophy would point us in the direction of aesthetic subjectivity. In the realm 

of legal scholarship, aesthetic principles have played a minor role though in similar terms.405 

In Dworkin’s account, aesthetic judgment is useful in interpretation because it is constructive, 

i.e., it helps the judge understand the object of her interpretation in its best possible light. If 

we understand Dworkin’s claim as one that is built into the possibility of better choosing an 

option with a set of given precedents (as his most specific appellate decision-making 

argument is made), then we must depart with the analogy for it resembles in no useful way 

the manner in which international law presents itself to its interpreters. If, however, we read 

Dworkin’s claim in a broader sense, as one that allows for intentionality of interpreters to 

make sense of a practice within a tradition, then it seems to strike the right chord. 

 

Bearing in mind the difficulties of transposing common law adjudicative theory into 

international law, thinking of how law may be like an artistic endeavour is perhaps even more 

relevant for international lawyers than it might be for judicial decision makers in domestic 

forums. To begin with, an emphasis on the subjectivity of impression bypasses the traps 

involved in the attempts to define an international incident or trying to draw clear lines for 

the basic epistemic unit of international law. Instead, interpretive philosophy says that 

international legal incidents, like art, present themselves to us.406 They have the capacity to 

affect us immediately when we perceive them, even if we do so subconsciously. The adviser 

at the Foreign Ministry sees an incident which strikes a particular note and which 

immediately speaks to her: it might be an Israeli lawyer finding out that a decision on 

settlement-building in occupied territories has been rendered by a foreign Court; it might be 

an Australian adviser seeing on the news that Canada is interning asylum seekers in offshore 

territories. These examples run the risk of seeming useless because of how obvious they are, 

but it is precisely because of this lack of subtlety that we can even perceive them. Day-to-

day life is an experience of discovering things that have meaning for us. It is in the shadow 

 
405 Ronald Dworkin, Law’s Empire (Harvard University Press, 1986) 59. 
406 Hans-Georg Gadamer, Gadamer in Conversation: Reflections and Commentary, ed and tr Richard E Palmer 
(Yale University Press, 2001) 70.  
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of our aesthetic judgment that the unknown becomes the known. It is in the presentation of 

an incident that speaks to us that we cross the line of not-understanding to understanding. As 

such, the experience of art, like the experience of international law for the international 

lawyer, is an experience of meaning, ‘and as such this experience is something that is brought 

about by understanding’.407 It is in this way that the presentation of an event becomes an 

aesthetic issue: it is not a detached observation but a dialectical and transcendental 

relationship. International law is not a thing that happens out there; it is built through 

experience.  

 

There are some dangers in this comparison that we cannot ignore. Chiefly, aesthetic 

hermeneutics aim to address and increase the pleasure derived from aesthetic involvement. 

This is not the case for international law – it would be misguided to suggest that there is 

something to be gained by increasing the pleasure of an international lawyer’s involvement 

with an international incident. Pleasure, however, is not naturally or constitutive of subjective 

experiences, but rather accidental. Aesthetics in this sense is merely the study of what 

objectively informs the subjective awareness of an event, regardless of whether the event 

may be called ‘art’ or ‘law’. In turn, this helps explain the growing body of literature on the 

aesthetic relevance of the international law’s objects.408 

 

Similarly, international phenomena dissolve the stark distinction between theory and practice 

in the sense that interpretation becomes constitutive of the event’s meaning. Just as words 

and symbols, the possibilities of interpretation are manifold but never exceeding the 

existential possibilities of Being (Dasein). In metaphysical terms, this means that Being 

(Dasein) exceeds knowledge, as the event itself cannot be grasped in any meaningful way 

outside its interpretation. The role of interpretation in the production of meaning is thus not 

accidental: law, like art, cannot be understood as a reproduction of conceptual knowledge, 

 
407 Ibid. 
408 See, generally: Jessie Hohmann and Daniel Joyce, International Law’s Objects (Oxford University Press, 
2018). For specific examples, see: Daniel Joyce, ‘International Law’s Cabinet of Curiosities’ in Jessie Hohmann 
and Daniel Joyce (eds), International Law’s Objects (Oxford University Press, 2018); Daniel Litwin, ‘Stained 
Glass Windows, the Great Hall of Justice of the Peace Palace’ in International Law’s Objects (Oxford 
University Press, 2018); Marco Duranti, The Conservative Human Rights Revolution: European Identity, 
Transnational Politics, and the Origins of the European Convention (Oxford University Press, 2017) 1–58. 
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but rather as an expression of fusion of understandings between professional analysis and 

situational interpretation which allows the phenomena to be fully revealed.  

 

This collaborative feature of international law is nowhere clearer than in cases of 

intervention. As Kritsiotis notes:  

 

[O]ne of the most striking – and, quite possibly, counter-intuitive – features to emerge 

from the practice of States in the period of the [UN] is not the extent to which states 

have had recourse to force in their international relations … but the fact that, on the 

occasions that they have done so and much more often than not, these actions have 

been accompanied by legal justifications for that force.409  

 

Before discussing why States do this, the mere fact that they do so is sufficiently interesting 

to flesh out the author-interpreter relationship. After all, when justifying the use of force, a 

State is asserting its intention and reasoning for doing so, while the interlocutor it is 

ostensibly addressing may have its own interpretation of the same action. In some cases, such 

as the British role in the intervention in Iraq in 2003, the intention of the State may be 

debunked either by collective consensus or by a formal fact-finding body such as the Chilcot 

Inquiry.  In any event, the members of the Chilcot panel, just as any other legal adviser for a 

Foreign Ministry who is asked to draft an opinion on the legality of the use of force, may rely 

on what the State said its intention was, but it may very well draw on any other relevant fact 

to give meaning to the forcible action in a way that reflects their argument. 

 

In addition to the plethora of legal issues that these situations offer, it is important to note 

that the international event is not representational of a preordained rule, but presentational 

in the sense that it comes to be only after it has been made sense of. The possible 

interpretations of these events are manifold, and there is no ontological truth to be pursued. 

Like a work of art, its many interpretations entail an ideality of possible meanings which may 

not be fully realised.410 The existence of the event is thus constructed collaboratively through 

 
409 Kritsiotis (n 4) 656. 
410 Hans-Georg Gadamer, The Relevance of the Beautiful (Cambridge University Press, 1986) 146. 
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the phenomenal event – the practice of a State – and the phenomenological involvement of 

the interpreter, and not merely through the occurrence of the event. International events 

present themselves to the international lawyers; they do not represent a previous concept. 

 

The notion of audience and dramatic playwright provides a further parallel to art and law in 

hermeneutical aesthetics. Since early romantic philosophy, the notion of play had become 

central in the redeeming features of aesthetic experiences.411 Art could be a dramatic 

experience precisely because it had the capacity to bring things in play.412 By experiencing 

art we are not merely observing a pregiven object but bringing our own subjectivity into play 

and thus participating in something which exceeds both our individuality and the 

phenomenon observed.413 As such, we cannot appreciate art without an understanding both 

of equipment and/or expectations for the artist, but we cannot fully describe it in terms of 

how it has come to being. Like a game, knowledge of how it is played both technically and 

objectively does not tell us much about the game itself, although we cannot comprehend it 

without such knowledge to begin with. 

 

There is a further similarity with the work of the international lawyer and the notion of play 

or drama. Kritsiotis notes that ‘the “interpretative element” intimates the premise of an 

audience within international law, or, better, of the existence of an epistemic community 

involved in that set of interactions’.414 While Kritsiotis is explaining the position adopted by 

Rosalyn Higgins, he seems to do so approvingly and further adds the notion of ‘epistemic 

community’ – an idea drawn from Stanley Fish’s work. 415 However, the notion of 

interpretation presupposes an audience, and while, as Kritsiotis himself has shown, States 

behave very much as though they are addressing an imaginary interlocutor, interpretation 

does not need the existence of epistemic communities. The whole point in devising the 

existence of interpretative communities was to transcend the difficulty of placing the 

 
411 Elizabeth Wilkinson, LA Willoughby and Friedrich Schiller, ‘Introduction’ in Elizabeth Wilkinson and LA 
Willoughby (eds), On the Aesthetic Education of Man in a Series of Letters (Clarendon Press, 1967) clxxxviii–
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412 Ibid NA XX, 352/E 126-127. 
413 Gadamer, The Relevance of the Beautiful (n 410) 24–25. 
414 Kritsiotis (n 4) 664. Footnotes omitted. 
415 Rosalyn Higgins, The Development of International Law Through the Political Organs of the United Nations 
(Oxford University Press, 1963) 9. 
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correctness of interpretation with the text or with the reader by placing it in a community.416 

The notion of interpretive communities is still an attempt to distinguish between incorrect 

and correct interpretations;417 useful mostly for professors of literary criticism to grade their 

students’ papers.418 While merely noting the role of subconscious elements in the process of 

interpretation – and denouncing the structural bias that they might have – interpretive 

communities were neither the first description of self-consciousness and interpretation nor a 

persuasive revaluation of Kantian object-subject dichotomy. Ultimately, both Higgins and 

Kritsiotis are replicating exactly what Fish was doing: coming to terms with interpretive 

subjectivity while still retaining the possibility of judgment. 

 

In philosophical-interpretive terms, the notion of audience and unsolicited State justification 

evokes the more familiar note of festivity. By subjectively participating in the presentation 

of an event, we participate in something that exceeds our own engagement. We become part 

of a communal activity with every other observer, exceeding the division of labour placed 

upon professional activities in modernity. The defining element of festive celebration is the 

existence of a community which subsumes the individual. As Gadamer notes: 

 

Work is something that separates and divides us. For all the cooperation necessitated by 

joint enterprise and the division of labour in our productive activity, we are still divided 

as individuals as far as our day to day purposes are concerned. Festive celebration, on the 

other hand, is clearly distinguished by the fact that here we are not primarily separated but 

rather gathered together.419 

 

 
416 This is reminiscent of Richard Rorty’s own claim that justification was merely a sociological matter ‘to be 
ascertained by observing the reception of S’s statement by her peers’. I find this idea to be culturally relativistic 
(or in Putnam’s words, imperialistic). See: Hilary Putnam, ‘Why Reason Can’t Be Naturalized’ (1982) 52(1) 
Synthese 3. 
417 Jon Harned, ‘Stanley Fish’s Theory of Interpretive Community: A Rhetoric for Our Time?’ (1985) 2(14) 
Freshmen English News 9, 10. 
418 Edward M White, ‘Poststructural Literary Criticism and the Response to Student Writing’ (1984) 35(2) 
College Composition and Communication 186, 193; Thomas Newkirk, ‘Direction and Misdirection in Peer 
Response’ (1984) 35(3) College Composition and Communication 301.  
419 Gadamer, The Relevance of the Beautiful (n 410) 40. 
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Furthermore, interpretation as a community festivity suspends time, for it dissolves the 

difference between play-time and work-time.420 By thinking of international lawyers as 

artistic observers, the claim can be made even bigger: how do we know when we are playing 

and how do we know when we are working? How do we distinguish the activity that we 

engage in as individuals and the activities that we engage in as a community? Ultimately, the 

work of the observant international lawyer is a work which knows neither place nor time: 

legal advisers in foreign ministries do not clock out of their jobs and hang their lawyer hats 

when walking out the door only to see in the evening news that the United States, Britain, 

and France have bombed Syria. They are engaged with it not only through willing 

observation, but almost against their own will through the flooded replication on chatter and 

social media. In this way, the familiar notion of ‘the invisible college of international 

lawyers’ remains as vivid as ever.421 The answer to these questions may very well be that 

international lawyers who observe humanitarian events have now lost the distinction between 

play and work time. They are always doing both. 

 

4.2.2. Tradition and change  

 

I have criticised the use of the concept of epistemic or interpretive communities for being 

insufficient to give account of the ontology of subjectivity in interpretation or to do away 

with Kantian objectivity. As discussed, philosophical hermeneutics provides a more 

persuasive argument against rationalism. The idea of having a canon which guides 

interpretation, however, is also present in philosophical hermeneutics albeit not as a 

correcting function, but rather as a constitutive feature. Where literary theory had epistemic 

communities, philosophical hermeneutics had tradition. 

 

The notion of tradition has been at the centre of critical scholarship, particularly after the 

influence of historical materialism in social theory. In the writings of some of the most 

notable twentieth century critical scholars, the concept of tradition appears almost invariably 

as a force of conservation, status quo, and oppression. In Walter Benjamin’s work, for 

 
420 Ibid 59–60. 
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example, the notion of tradition comes up when illustrating the driving force of capitalism as 

a major distorting element in history and culture. Even though he shared a somewhat hopeful 

vision of modernity with one of his biggest influences – the French poet Charles Baudelaire 

– Benjamin was suspicious of how tradition could flatten out the possibility of novelty in die 

Moderne. Thus, for example, he read in Baudelaire the possibility of grasping the disruption 

of the commoditisation of modernity and replacing it through experience (something which 

other literary modernist critics, such as Kafka, had failed to do).422 It was capitalism, or the 

commodity, that trumped the possibility of turning novel experiences into a repetitive 

pattern.423 

 

Tradition in this sense is a vessel for something much more dangerous. In the language of 

Horkheimer and Adorno, it contains the structural forms of domination. Tradition is what has 

helped amalgamate society and culture in a way that essentially creates an inseparability 

between social freedom and cultural enlightenment.424 Still, however, the modern West and 

its fetishisation of commodities is a historical production, which is subject to the potentials 

of any political project.425 Broadly speaking, critical theory of the twentieth century had as 

one of its main objectives the detachment of truth from ideology through the cultivation of 

self-reflection and criticism. Tradition in these writings plays the role of a spectre: one which 

unnoticeably carries historical forms from age to age – and being an uncritical notion, it very 

much fulfils the role of a co-conspirator of class domination played under capitalism. 

 

It would be strange then not to acknowledge the possibilities of regression that the notion of 

tradition can have. If, in short, tradition can shield domination, then notions like ‘interpretive 

communities’ or philosophical hermeneutics may seem like inherently conservative notions. 

It is no surprise that critical scholarship has been reactive to interpretive-philosophical work 

that highlights the role of tradition in a positive light like that of Gadamer. While the 
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theoretical oppositions have always been loud, it was through Jurgen Habermas’ work that 

romantic hermeneutics were directly challenged on this basis. 

 

The starting point of Habermas’ critique is an aspect of Gadamer’s philosophy which I have 

celebrated: the fundamental opposition to methodology in the social sciences. It is worth 

noting that Gadamer’s aim was not to undermine any form of production of knowledge but 

only to object to the cultural privilege that natural sciences had achieved by the formalisation 

of method. According to Habermas, however, this rejection of method did not redeem 

humanities but rather ‘involuntarily supports the positivist degradation of hermeneutics’.426 

Since he followed the Marxist vein which saw in tradition the potential for class domination, 

Habermas saw in the reluctance of methodological considerations a loss for any framework 

of objectification and critique. By simply acknowledging the existence of tradition in 

interpretation as something beyond our will and knowledge, Habermas argued, philosophical 

hermeneutics simply re-affirmed authority. Habermas’ preference is to have an adequate 

framework for critique, which in this context means interpreting tradition by reference to 

given levels of societal labour. Thus: 

 

Such a frame of reference would no longer leave tradition undetermined as some 

comprehensive entity, but it would allow us to grasp tradition as such and in its 

relationship to other moments of the totality of social existence, so that we are able to 

indicate those empirical conditions external to tradition under which transcendental 

rules of comprehension and action undergo changes.427 

 

Habermas is thus challenging philosophical interpretation’s theoretical assumptions because 

they can lead to an uncritical communication of class domination. Social theory, however, 

should be able to account for what Habermas calls distortive communication, which refers to 

the metalinguistic ways in which humans’ self-understanding is given. Habermas argues that 

the ‘horizons’ which ‘fuse’ in philosophical interpretation are not open in the sense that they 

do not allow for any possibility, but rather only those which have not been limited by the 

 
426 Jürgen Habermas, Zur Logik Der Sozialwissenschaften (Suhrkamp, 1970) 281. 
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political and economic interests of some of the participants in interpretation. Communication 

is distorted because past and present are not speaking freely to each other: they are doing so 

under super structural limitations. Gadamer’s assumption seems to be that the interpretive 

process may be ontologised in a way in which meaning-making communication takes place 

in a world where the different needs, actions, and underlying motivations are available to 

different people communicating through time, while Habermas seeks to shed light on the 

conditions which disallow this very enterprise. It is not simply that communicative action is 

not privileged with socially available information, but rather that this information has been 

actively repressed by human beings even against their own interest. 

 

The argument between Habermas and Gadamer was couched largely in terms of the 

‘hermeneutic claim to universality’. Ultimately, the hermeneutists shared the metaphysical 

claim originally made by Heidegger where language was the mirror of reality.428 Gadamer, 

like Heidegger, considered understanding (Verstehen) as an existentiale rather than a 

procedure which involved a community of dialogue.429 Additionally, ‘nothing is exempt from 

this community, no experience of any kind. Neither the specialisation of modern science … 

nor material labour … nor political institutions of domination and administration … exist 

outside the universal medium of practical Reason’.430 In other words, the hermeneutic 

response to the Marxist critique was to suggest that the critique itself could not escape the 

medium of language which was ultimately interpretable, and thus reflected through language.  

 

The Marxist critique, however, was much more sensitive to the effect that psychoanalysis 

had had in the humanities at the time. While interpretive philosophers, at least since Dilthey, 

had shared the assumption of the accessibility of meaning, psychoanalysis had rejected the 

underlying assumption of there being ‘acceptable’, and thus ‘unacceptable’ forms of 

expression. Repression of socially unacceptable behaviour lead in turn to the psychoanalytic 

forms of grand delusion. It was thus outside communication where the meaningful 
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singularities of repressed conduct occurred. Language itself could not communicate these 

sensibilities and irritations; only reflect them. 

 

But it is precisely this reflection of psychoanalytic sensibilities that bothered interpretive 

philosophers. The ‘outsideness’ which it claimed was supposed to be able to observe a social 

context from an ‘objective’ standpoint which could discern the unconventional forms of 

expression of its illnesses. In other words, interpretive philosophy rejected the possibility of 

objective understanding outside a social consciousness that defines the limits of the very 

situation of the social science which abrogates to itself the right to critique. 

 

On the other hand, interpretive philosophy embraces tradition in a sense that does not 

necessarily absolve its suspicions of social injustice through the objectification of social 

interactions. Traditions have the capacity to survive through time only by the constant 

revaluation and adjustment of their constructs. Traditions which fail to adequately feel social 

temperature of change become out of fashion. As such, there is no reason to believe that the 

immersion of an interpreter in a tradition that provides for its prejudices does not also include 

prejudices which are naturally favourable for social change such as critique, self-

consciousness, and self-reflection. In fact, natural sciences thrive in a tradition of critique in 

a form of constant challenges to established paradigms, and it is this openness to self-doubt 

which makes them sustainable through time. An interpretive philosopher in this pure sense 

believes that a tradition of critique is perfectly established and thus provides for the escape 

valve that Marxists develop outside of the system. One might say, for example, that the 

education of law may be immersed in a tradition of critique – such as Melbourne Law School 

– which can itself provide for the intellectual artefacts necessary for social transformation. 

 

This is the delicate point that differentiates philosophical hermeneutics from critical 

hermeneutics. It seems clear that hermeneutic philosophy is not unaware of the potential 

dangers posed by uncritical communication and the looming dangers of economic inequality 

and class domination. What differentiates a philosophical hermeneutist from a critical 

hermeneutist is its belief in the capacity of critical traditions which are transmitted through 

language to create the necessary sensibilities to detect systematic vulnerabilities. From the 



133 
 

standpoint of a hermeneutist a critic is a sceptic. From the critic’s point of view, the 

hermeneutist is, at best, naïve.  

 

At this critical junction it is important to recognise some potential shortcomings of the form 

of analysis and argument that has been discussed here. As I have pointed out, in broad strokes, 

philosophical hermeneutics advances us to this point and no further. Interpretive philosophy 

detaches itself from a philosophical tradition at the point it becomes an instrument of critique. 

Habermas’ early work does precisely this: it outlines the limits of the ‘hermeneutic 

consciousness’ and traces a theoretical framework which can account for a critique of 

ideology. If one believes that the systematic social distortions that may be traced in human 

history may be discerned, conceived and curbed through language and other forms of 

conventional social expressions, then interpretive philosophy is of immense value.  

 

Being critical of it, in Habermasian terms, does not render the whole project void. The agenda 

of critical interpretation is not opposed to that of philosophical interpretation; it builds on it. 

Precisely in discussing the importance of philosophical hermeneutics and mapping out its 

shortcomings, Habermas underscored hermeneutic consciousness as relevant in (1) 

destroying the objectivist self-understanding of the humanities as social sciences 

(Geisteswissenchaften) (that is, that objectivity in understanding may not be achieved 

through pre-conceived ideas but only through the reflecting upon the context of effective-

history which connects perceiving subjects and their object); and (2) reminding the social 

sciences of problems that arise from the symbolic pre-structuring of their object.431 This 

means that even in its critical versions, interpretive philosophy (or hermeneutic 

consciousness) remains an important tool of judgment, regardless of how suspicious we 

should be of its capacity to address its own limitations. 

 

4.3. Interpretive injustice 

 

This Chapter has discussed the impact of the epistemological assumptions imbedded in 

scientific theories of customary formation. In general terms, I have argued that objectivist 
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accounts of law assume that their object of study may be perceived and measured through 

the application of methodologies. In contrast, I have discussed aesthetics in the context of 

interpretive philosophy to suggest that regarding international law as an experience, rather 

than a natural phenomenon, allows us to conceive international law as a dialogical 

construction between event and interpreter. In this Section I will address whether there are 

reasons to believe the events that present themselves to legal advisers have any 

epistemological limitations that may seriously hinder an experience of free interpretation. 

 

The foremost weakness in the interpretive account of the international legal system remains 

what has been called ‘hermeneutical-epistemic injustice’. Miranda Fricker suggests that this 

occurs when ‘a gap in collective interpretive resources puts someone at an unfair advantage 

when it comes to making sense of their social experience’.432 In a way, this epistemic 

marginalisation had already been diagnosed by the Frankfurt School and theorised by Jürgen 

Habermas. In this same vein, Medina re-describes the point of departure of critical 

hermeneutics, when he suggests that there are injustices ‘built into the very structure of our 

communicative practices, and that people can be hermeneutically disadvantaged in unfair 

ways even when we cannot point to particular persons acting in ways that are identifiably 

wrong’.433 Contrary to Fricker, however, Jose Medina contends that hermeneutic injustice – 

the repeated interpretive practice of a community that produces violence against a group – 

has a perpetrator which may be thought of as the community itself.434 He goes as far as to 

suggest that even if personal responsibility in perpetrating this sort of violence is very diffuse, 

an important element of complicity with this sort of violence remains an issue to be theorised. 

 

The importance of theorising responsibility in this sense is not due to some misguided attempt 

to attribute guilt. By assuming that there is indeed some responsibility in exerting 

hermeneutical injustice one assumes that there are possibilities for redress. Epistemic 

injustice theorists have found that monolithic conceptions of culture, such as those that may 

be found in theories based on ‘identity politics’, fail to ‘call attention to the inner diversity of 
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a collective, to pay attention to its subgroups and subcultures, and to highlight the diversity 

and heterogeneity of expressive capacities and resources that collectives typically exhibit’.435 

Medina puts his finger precisely on one of the most pressing issues for those who take 

interpretative philosophy seriously: ‘[f]or a pluralistic conception of social groups and 

cultures, it is problematic to say that it is simply impossible for an experience to be 

understood within a particular culture’.436 

 

Interpretive injustice is a sensitive difficulty, particularly as I have been criticising liberal 

accounts of international law in which the flattening of differences constitutes a strength of 

the system. Universality is naturally at odds with societal pluralism, and abstraction for the 

purposes of universalisation inevitably marginalizes and silences. In turn, the rejection of 

difference silences plural voices, and thus creates systematically distorted communication. 

This is merely the starting premise, however, as studies of interpretive injustice are in no way 

content merely to diagnose systematic disadvantages. Philosophical hermeneutics, post-

Gadamer, has remained intensely committed with addressing the sort of structural biases that 

have been described. Responsibility for, and awareness of  epistemic injustice means that 

individuals may know, in varying degrees, the level of the distortion of communication.437 If 

we accept that ‘blind spots’ are not catch-all epistemic black holes, but rather a sort of 

spectrum, then different remedies emerge. Individuals are neither completely knowledgeable 

nor ignorant about this injustice, but rather know its extent to varying degrees. This means 

that we are not placed in theoretical impossibilities of knowing, and the existence of 

marginalised groups is a reason to be critical of any dominant discourse on the field. As 

Pohlhaus notes, only when we continue to misunderstand and misinterpret the world as 

dominantly situated knowers, we are transcending into proper wilful hermeneutical 

ignorance.438  

 

We might recall Koskenniemi’s claim that to engage in the exercise of international law 

without recognising our position as ‘dominantly situated knowers’ is no longer tenable as a 
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politically neutral choice.439 Any and every international lawyer, in whatever capacity, must 

ask herself which reality she is silencing if she intends to make a claim to political integrity. 

But in order to calm the unsteady voices that react to normative agendas, it is useful to 

remember that at least some part of critical theories of international law has, for some time 

now, welcomed normative-political projects inasmuch as they bring the political back to the 

forefront of legal discourses.440 Just because we play a fundamentally indeterminate game 

does not mean that we are not playing a game with politics and it definitely does not mean 

that extreme formalisation of the rules will in any way rid the game of its political agendas. 

Often, we find that it is precisely the contrary that happens. In Koskenniemi’s words, ‘[t]he 

very claim that one is arguing from the position of authenticity – for example, a given notion 

of human right, or self-determination – involves an objectionable attempt to score a political 

victory outside politics’.441 It is both uncontroversial and grim to recognise that while most 

of the international legal discourse of the West knows that it suffers from epistemic blind 

spots, it also seems to be unwilling to do anything to address them. 

 

All of this means that the subjectivity of hermeneutical experiences does not necessarily 

make international lawyers complicit in either the oppression of dominant discourses or the 

sluggish conservatism that can make social change impossible. A lawyer working for the 

Department of State in the United States may be very well equipped to be suspicious of the 

institutional tradition of constructing legal discourses which are then used to justify action 

that leads to the exercise of violence against voiceless groups. A lawyer working for the 

domestic administration of justice may also be keen on adapting scholarship pertaining to the 

American protection of human rights – historically absent in her tradition – in order to assist, 

for example, a review of the conditions of vulnerable populations in American prisons. Apart 

from political postures, there is nothing that precludes international lawyers from 

appropriating techniques and traditions in order to achieve a goal which they determine to be 
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good.  The difficulty, however, remains: can critique become orthodoxy without sacrificing 

its bite? 

 

If, for the sake of argument, we accept that the interpretivist international lawyer can only 

have a claim to this role if she also has a situational commitment to her discipline, then the 

question of how to redress epistemic blind spots becomes paramount. However, this is not a 

one-size-fits-all diagnosis, but rather depends on the localised hermeneutical practices.442 

This may be easily seen in the day-to-day life of international law, and particularly in the use 

of force. For instance, the interpretation that a Latino (or other TWAIL) international lawyer 

may have about the concept of ‘intervention’ is not one that may fairly rival that of her US 

counterparts. If the interpretive resources may not be equally shared amongst the different 

members of the (international legal) community, then one might rightly ask how it is to be 

expected that different points of view may be properly understood. As Fricker notes, this 

situation increases the interpretive marginalisation of certain voices, which in turn sustains a 

situation in which ‘some social groups have less opportunity to contribute to the shared pool 

of concepts and interpretive tropes that we use to make generally shareable sense of our social 

experiences’.443 Medina, for his part, describes what could easily be a South American 

international lawyer attempting to convince her American counterparts of her own 

interpretation of the notion of intervention: ‘non-dominantly situated people often find their 

meanings and communicative contributions not taken seriously, improperly heard, deemed 

deficient, reinterpreted, distorted, and too quickly dismissed, and in these ways they are 

hermeneutically disrespected and wronged’.444 

 

There have been different suggestions on how to address this interpretive marginalisation. In 

extreme cases of hermeneutical harms, commentators have argued for interpretive 

‘disobedience’ and ‘insurrection’.445 Walter Mignolo suggests an ‘epistemic disobedience’ 
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in which loyalty and solidarity are demonstrated only in favour of hermeneutically 

marginalised groups.446 While there is nothing radical in these strategies, I am particularly 

swayed by the simplicity of what has been called ‘virtuous listening’. I find this option 

attractive not only because it demands a nuanced and critical project for the redemption of 

some racially marginalised groups – such as the strategic delay in the introduction of 

localised meanings into the ‘wider collective hermeneutical resource’447 – but because it 

demands the cooperation of the perpetrators of the interpretive oppression. It is simple 

exercise of learning when to suspend one’s own judgment about intelligibility.448 In other 

words, it means that we are better listeners if we know what we do not know and assume that 

the perceived eccentricity of our interlocutor is rooted in our own misunderstanding and not 

theirs. It suggests that international law would be all the better if orthodox, dominantly 

situated lawyers assume that, when they challenge a critique as part of the non-law, it is 

because they are failing to understand the concept of law themselves. 

 

While the field of interpretive injustice has had some theorising specific to the legal 

profession, it has mostly focused on the notions of neutrality and bias in decision making.449 

It is not surprising that this small amount of literature is mainly focused on issues related to 

criminal law, such as impartiality in judges and jurors, and legitimate punishment.450 While 

I recognise the importance of calling out the different blind spots that exist in these sort of 

judgments of criminal responsibility, it does not add much to the already theorised general 

issues of interpretive injustice which are relevant for the legal field, highlighting a gap in 

international legal theory. Not only does international law – for the most part and to the 

exception of criminal proceedings – remain a non-adjudicative field, but the richness of the 

interpretive and epistemic critique is enough to point us in a new direction. 
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Interpretive injustice and interpretive marginalisation are phenomena that occur, largely, 

without a negative intention. It is an effect of a myriad of different cultural, linguistic, and 

traditional attitudes. However, its redress does not require some sort of otherness. We do not 

need to argue against the traditional canons of custom and tradition in order to generate 

credible attempts of interpretive resistance. After all, all this body of epistemic injustice come 

from a tradition of critique. These blind spots constitute, by definition, an immense limitation 

to the access and distribution of hermeneutic resources in any given community. They are a 

natural trait of societal communication, and it is our responsibility to address them. In any 

event, however, the good intentions of the interpretivist international lawyer cannot override 

the fact that this sort of injustice is imbedded even in the most generous accounts of tradition. 

To recognise this is not a weakness of the hermeneutical project; it is a strength. 

 

4.4. International legal method 

 

I have insisted on the value of interpretive philosophy for international law, relying heavily 

on Hans-Georg Gadamer and his differentiation between natural sciences and the humanities. 

In making this distinction, I have described hermeneutic philosophy as an approach that 

argues for the transcendence of method outside the scientific field. This is not only supported 

by the history of the notion of ‘human sciences’ and its etymology, but by the impossibility 

of adapting the scientific yardstick for the social production of knowledge. When criticizing 

the concept of ‘method’, hermeneutics strongly argues against cultural paradigms that favour 

scientific production of knowledge over the humanities. In the field of international law, the 

relationship between natural science, method, and international law, has been explored in 

similar terms.451 As Orford notes, the positivism that had dominated all sorts of science 

(including the so-called ‘legal science’) did not survive the Second World War, and its lapse 

coincided with the birth of the New Haven School of International Law:  

 

The way to redeem the human sciences in the aftermath of their use by authoritarian 

Governments was not to abandon the scientific ideal, but rather to renew the 

 
451 Orford, ‘Scientific Reasoning and the Discipline of International Law’ (n 130). 
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commitment to rationality while revitalising the public sphere so that science and 

technology could be shaped by the people and by democratic institutions.452 

 

This form of argument essentially challenges the desirability of looking at scientific models 

to produce knowledge in fields of social research, in the same way that philosophical 

interpretation has done. In addition, such models of scientific production may not just be 

undesirable, but unattainable. The similarity between this form of international legal critique 

and classical interpretive philosophy is highlighted by underscoring the commitment of the 

most positivist of schools – the Vienna Circle – to the dependence on language to 

‘communicate our comprehension of ourselves and of the world to each other and to 

understand what someone else is trying to tell us’.453 Orford’s argument is not directed 

towards scientific models, scientific forms of knowledge, or scientific research – it merely 

highlights the important limitations that such models have for us, and reminds us that it was 

the keenest scientists who were the most critical of their own methods.454 In any event, the 

difficulties of thinking in methodological terms are well canvassed from a historical 

perspective, and have been well known to philosophers for a good time.  

 

However, and considering that mainstream and orthodox international law remains 

committed to a rationalist account of law, the shortcomings of scientific method have left the 

field of international law in what Anthony Carty has called a ‘crisis of method’; one which 

inevitably has led commentators to choose eclectically from incidents and practice in 

accordance with some preconceived value-judgment.455 Carty further doubts that it is 

possible to ‘separate the notion of the practice of states from the “subjectivist” prejudices, 

preconceptions, or simply thought process, of international lawyers’.456 This has produced a 

reduction from theory to methodology, where practitioners get ‘practical guidelines for 

isolating what is law and what is politics in what States do or say’.457 Notwithstanding, and 

 
452 Ibid 107. 
453 Ibid 112. 
454 Ibid. 
455 Carty (n 17) 4. 
456 Anthony Carty, ‘International Law as Science (the Place of Doctrine in the History of Its Sources)’ (1980) 
18(1) Indian Yearbook of International Affairs 128, 129. 
457 Martti Koskenniemi, ‘Theory: Implications for the Practitioner’ in Philip Allott (ed), Theory and 
International Law: An Introduction (British Institute of International and Comparative Law, 1991) 3, 86. 
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even if we were to give into the temptation of doing away with statehood in order to ‘reform 

international law so as to detach it from its concern with State policy and transform it into a 

tool for some substantive ideal or common interest’, we would be falling into a ‘sort of 

“grand-theory” which [is] vulnerable to the (post-modern) criticism of simplifying what is a 

much more varied totality of human experience’.458 Regardless of the dangers or virtues that 

statehood may pose, its existence has a significant impact on the way we conceive 

international law and its sources. On the one hand, the State-centred approach has created a 

State-practice bias in our profession, while a non-State approach could conceivably 

oversimplify the variety of social life. A good idea might be not to do away with the concept 

of statehood altogether, but rather for international lawyers to ‘engage in practical debates 

those aspects of the structures of international society which appear sufficiently open to 

engage in such debates’, and to do so in terms of the institutions of national communities 

rather than in the language of statehood.459 

 

The ‘crisis’ of international legal method underscores the structural entanglement that 

underlies the relationship between method and international legal scholarship. But an 

exhaustive discussion about dogmatic (or ‘scientific’) approaches to international law, where 

concepts (such as custom) are found through the implementation of methodologies exceeds 

the purpose of this thesis. These scientific accounts of law fall so squarely outside the 

hermeneutical outlook of international law that it seems either pointless or too ambitious. In 

any case, the relationship between international law and method is one that remains open to 

questions, challenges, or re-affirmations. It is still a fundamental conceptual question relevant 

for any theory of international law. 

 

4.5. Conclusion 

 

In this Chapter I have defended a version of international legal practice in which some of the 

fundamental analytical units of observation are ‘events’ or ‘incidents’ as opposed to 

decisions. Conceiving these fundamental epistemic units not as isolated acts but as complex 

 
458 Ibid 41.  
459 Carty (n 17) 97–98. 
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situations allows the international lawyer to make sense of the field in a way in which it is 

hermeneutically meaningful. The existing literature on the topic, however, is entrenched in 

the tradition of the ‘New Haven School’ of international law and is still unnecessarily 

restricted towards the actions that may be considered legally significant. 

 

To take interpretation seriously is to take epistemology seriously, and this includes the 

consideration of the different elements that play a role in the attribution of meaning to an 

action, and on this I have highlighted the importance of aesthetic principles. This is not new 

in the field of theory of action, and it has had some limited echo in the field of jurisprudence, 

particularly for common law theories of adjudication. Philosophical hermeneutics advances 

this argument to a point where we may consider international law itself to be not an object 

but a subjective experience. This does not mean that international law is an experience, but 

that conceiving it in subjective terms may provide a useful way for which to think about its 

practice. In this way, I have explained how international legal incidents – much like art – 

present themselves to the observer and come to be constituted through the phenomenological 

engagement between object and subject. In other words, when attributing meaning to an 

action, the international lawyer fuses her horizon of expectations with that of the action she 

observes, and it is through this relationship that something which she considers to be the 

relevant and meaningful legal incident shows itself.460 

 

The reception of this notion has been called constructive interpretation and has received some 

attention in international law as part of a theory that judges an action to be consistent or 

inconsistent with the system depending on its coherence with the existing interpretive 

community from which the action is judged. I have highlighted some of the aspects of this 

theory which may be useful but have overall discarded its value as being attached to the 

possibility of deciding which arguments are right and which arguments are wrong. It is no 

longer convenient or desirable to insist on theories of international law which have 

unarticulated assumptions about which arguments are valid or invalid. In this chapter I argued 

 
460 While I am making this argument in hermeneutic terms (i.e., the ‘fusion of horizons’), the problematization 
of the rationalist distinction between object and subject is by no means unique to philosophical interpretation 
nor has it been lost in time. Some writers who belong to the post-structuralist tradition, or the so-called ‘Science 
and Technology Studies’, have made this one of their chief premises. See: Bruno Latour, ‘Why Has Critique 
Run out of Steam? From Matters of Fact to Matters of Concern’ (2004) 30(2) Critical Inquiry 25. 
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that the concept of tradition in philosophical hermeneutics is sufficiently rich to be able to 

accommodate different criteria and tensions, and to reasonably predict which sort of 

interpretations will have some reception in the international legal community and which ones 

will not. 

 

Tradition, however, has a bad name. It relies on the past to interpret the future and, thus, may 

be a vehicle for the perpetuation of exclusion and violence that exists already and flies in the 

face of social change. But tradition does not need to be the naïve vessel of class domination. 

Traditions may be conservative, or they may be critical. In principle, there is nothing to tell 

us that a tradition of critique is unfeasible. In fact, as I argued, traditions which are not able 

to accommodate self-doubt, critique, or even insurrection, are traditions which tend to fade 

away. 

 

Finally, I anticipated some of the difficulties that this sort of theory may have. I have first 

pointed out that some of the existing theories of international law that refuse to acknowledge 

(or even welcome) radical diversity are fighting a losing battle. Any theory which attempts 

to draw the contours of the field a priori relies on an essentially liberal commitment to 

international law, where value is still ascribed to universality. According to philosophical 

interpretation, we understand differently if we understand at all, which makes it theoretically 

pointless to continue searching for universal values in law. I have also argued that the 

continuous search for methodology obscures some of the potential projects that international 

law may have, by importing a foreign yardstick to measure the validity of knowledge 

acquired through the humanities and outside the realm of science. On the contrary, there is 

nothing to suggest that scientific reasoning provides a culturally privileged access to 

knowledge. Finally, I have explored the dark side of interpretation which is created by the 

unequal distribution of interpretive resources. Some literature has named this situation 

‘epistemic injustice’, and while it provides a haven for inherited social violence, its redress 

is possible through different approaches and techniques of understanding. 

 

This and the previous chapters argued that the argumentative possibilities of international 

lawyers are as endless as international lawyers themselves, and interpretations are always 
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exceeded by the metaphysical possibilities of law. This draws an optimistic picture of the 

situatedness of international lawyers, but also reminds us of the dangers that may follow if 

the exercise of the profession – where military intervention, war, and violence are part of the 

day-to-day portfolio of the adviser – goes unfettered. In this vein, in Chapter V I discuss one 

of the most important restrictions that the international lawyer has, namely, her situatedness. 
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5. Chapter V: Interpreting and Advising the Use of Force 

 
In the previous five chapters I have broadly advanced the following arguments: (1) that 

international legal scholarship surrounding the use of force in the last twenty years has, for 

the most part, assumed a notion of interpretation which unnecessarily restricts the notion of 

law to a methodology; (2) that this restricted notion of interpretation comes from a rationalist 

account of international law and that nothing stops us from choosing other philosophical or 

critical accounts of interpretation; (3) that philosophical or critical accounts of interpretation 

can account for the redemptive importance of historical research in law;  and (4) that 

depending on our notion of interpretation, the epistemology by which we perceive relevant 

events of international law matters, as international law may be thought of as an experience 

which is created collaboratively between the event and the interpreter. Where do all these 

arguments take us? Or to put it in terms of another pragmatist legal scholar, what is the ‘cash 

value’ of this theory?461 

 

Most importantly, it tells us that there are good reasons for legal advisers to adopt a 

hermeneutic perspective of international law, where her own prejudices form the basis of her 

understanding of the discipline. The different forms that ‘international law’ can take will 

depend on how many international lawyers there are engaging with it. Professional tradition 

will allow decision-makers to say whether those forms are accepted as legitimate 

representations of international law. In other words, lawyers have a very high degree of 

latitude to argue whether the use of force is legal in each scenario, and only traditionally 

fringe versions of that argument will be unsuccessful. The fact that advisers can paint with a 

broad brush, however, does not mean that they should. Indeed, as I have argued in the 

previous chapters, advisers modify international law in the act of interpretation, and 

international law may be better off because of it. 

 

In this chapter I discuss what it means that international law can be better off by being 

interpreted in hermeneutic way that I have argued. It must be noted that the optimism implied 

by a discussion of what it means to make international law better is not strange to scholarship, 

 
461 Felix S Cohen, ‘Transcendental Nonsense and the Functional Approach’ (1935) 35(6) Columbia Law Review 
809, 82. 
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as there is a rich body of literature discussing this problem, even in the case of the use of 

force. 

 

Chapter V has two main sections. In Section 5.1 I discuss the existing literature on the theory 

of international law that brings the politics back into legal arguments. While it may seem odd 

to discuss the relationship between international politics and international law, my goal is to 

locate this synchronic relationship in the tradition of critical scholarship in order to canvas 

hermeneutic interpretation as a normative theory. Following this, in Section 5.2 I discuss 

three strategies that have been deployed to account for the normative expectations that 

interpretation throws to the legal adviser. First, I discuss deontological approaches to politics 

in international legal scholarship. I will then explore the possibility of conceiving societal 

interaction as meaningful action which may be interpretable in a similar way to a text.462 

Finally, I address the possibility of conceiving the interpretive role of legal advisers in terms 

of professional office.  

 

5.1. Interpretation and situated prejudice 

 

Counter-intuitively to what the word evokes, the concept of tradition is helpful to illuminate 

those elements of legal discourses which make us uneasy about complicity with power. 

Critique is also a tradition, and a better suited one to survive the continuous challenges that 

any human artefact endures. I will approach this feature of normativity from the most generic 

way possible: the vocabulary of action. In doing this, I do not make any meaningful 

distinctions between projects, agendas, politics, or ethics. I consider all of them to be areas 

of the study of choices; of how to make better decisions. 463 

 

To speak of politics within law in contemporary times requires certain sophistication, if only 

because of the effect of critical theory in the twentieth century. With understandable criticism 

of any meta-theory, from the beginning of the Frankfurt School, western neo-Marxism has 

 
462 Paul Ricoeur, ‘The Model of the Text: Meaningful Action Considered as Text’ (1973) 5(1) New Literary 
History 91. 
463 David Kennedy, ‘Putting the Politics Back in International Politics’ (1998) IX(1) Finnish Yearbook of 
International Law 19, 27. 
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been suspicious of moral and ethical discourses that veil religious morality and 

instrumentalise human beings.464 Regardless of the different form the critical theory may take 

(be it a race, gender, or any other politically oppressed group), I am assuming that critical 

theory is any theory that attempts to emancipate human beings from any form of slavery or 

violence.465 Lacking this political agenda, such theory would be undistinguishable from 

nihilism. 

 

Emancipation, or the possibility of imagining human life without the constraints of violence, 

presumes our life in a community. After all, without a community there would be no social 

constructions of oppression and thus no human exercise of violence against one another. 

Social life involves the natural tension of differences that start to expand as the plurality of 

individuals, and larger groups of people assume different traditions that challenge the 

cohesion of the community. Therefore, the fundamental political choice has often been 

described in the contractual terms of opting out or opting in. In the words of one theorist, 

‘[w]e have the choice either of leaving to search for other relationships or another community 

that more adequately fits our expectations or of staying and working to improve the 

environment that shapes our lives’.466 The international lawyer has wilfully chosen her 

situation. 

 

However, the idea of staying with the community in which we feel more adapted or seeking 

a better one has an all-too familiar marketplace logic that sounds problematic. It is true that 

economists have long understood non-commercial relationships (such as marriage or 

friendship) in terms of marketplace preferences, where rational agents make choices only in 

terms of what will offer the better product. However, even within the field, some economists 

have noted that staying and ‘fighting’, that is, attempting to change a questionable state of 

affairs instead of fleeing for a better alternative may yield better outputs.467 As Alfred 

Hirschmann  notes, loyalty to a relationship (expressed in terms of the community) is a virtue 

 
464 Max Horkheimer, Between Philosophy and Social Science (MIT Press, 1993) 21. 
465 Max Horkheimer, Bemerkungen Zur Religion (Fisher Verlag, 1972) 246. 
466 George P Fletcher, Loyalty: An Essay on the Morality of Relationships (Oxford University Press, 1995) 3. 
467 Alfred O Hirschmann, Exit, Voice, and Loyalty (Harvard University Press, 1970) 30. 
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which can make the community better when ‘the reluctance to exit in spite of disagreement 

with the organization of which one is a member’ is voiced.468 

 

The tension between the respect of human diversity with the provision of social order hides 

many of the anxieties exhibited in the humanities today. It is no surprise than in the 

international legal field the notion of critique has been in jeopardy precisely for becoming 

orthodoxy and thus continuously failing to raise its voice.469 Critical authors have long 

detected unwanted effects of the persuasiveness of critical scholarship, much in the vein of 

David Kennedy’s critique of the general public’s reception of Koskenniemi’s From Apology 

to Utopia, such that ‘it has been tempting to treat the book as a given, a rock to be digested 

or maneuvered around, rather than a provocation to engage or revise’.470 In order not to lose 

their bite, critical theories cannot have many foundations, or at least not very stable ones. 

This tension has sometimes pushed too much in one direction or another. For example, the 

natural inclination to distrust metanarratives has made it that some critical scholarship 

supresses the normative dimensions of some of its foundational work. This explains why, for 

example, some people have read From Apology to Utopia as a book that struggles between 

the two (binary) extremes and then inevitably drifts towards the critical theory of non-

theory.471 

 

Despite this, legal scholarship has noted that this reading of critical traditions, as illustrated 

in the work of Koskenniemi, is at odds with a teleological understanding of the critical 

approach. To continue with the theme of loyalty as an expression of commitment to a 

community, in which the constant voicing of objections to power represents a strength rather 

than a weakness, it is worth noting that Outi Korhonen has already offered a reading of this 

tension in these same familiar terms. In her research about interpretive philosophy as an 

attractive alternative for phronesis, she frames the possible reactions in the face of nihilism 

 
468 Ibid. 
469 Jan Klabbers, ‘Towards a Culture of Formalism? Martti Koskenniemi and Virtues’ (2013) 27(3) Temple 
International and Comparative Law Journal 416, 417. 
470 David Kennedy, ‘The Last Treatise: Project and Person (Reflections on Martti Koskenniemi’s “From 
Apology to Utopia”)’ (2006) 7(12) German Law Journal 982, 991. 
471 Ian Scobbie, ‘Toward the Elimination of International Law’ (1990) 61(1) British Yearbook of International 
Law 339, 345. 
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as those of silence, defence, or deliverance.472 It is important to note, however, that all of 

these considerations show an equal deference for philosophical interpretation, be it 

privileging argumentative or interpretive strategies or insisting on the identity between theory 

and practice.473 Korhonen puts the decision to flee or to defend our legal tradition in the 

centre-stage of any phronesis of international law, as would be expected for any theory of 

law which is not neutral to the fate of its own existence. It is a reading of critical theory which 

invites to defend the language of our discipline: it is not all the same to us what the result is. 

 

Other authors agree on this point. For example, Euan MacDonald, in a much more detailed 

work on the relationship between critical theory, politics, and international law, discusses 

Koskenniemi’s approach as friendly to interpretive philosophy.474 He recognises that 

Koskenniemi’s theory cannot be read in a way in which law is rendered futile or non-existent, 

and notes that the fundamental contradictions between normativity and concreteness in From 

Apology to Utopia ‘exist in a state of contradiction only identified in the manner that 

[Koskenniemi] suggests’.475 MacDonald suggests that this way of canvassing international 

legal discourse is a distinctly modernist problematic ‘in which the necessity of neutrality 

springs from a refusal to prefer one set of values over another’.476 If ‘critical challenges’ have 

completely destroyed the possibility of neutrality in law as a coherent goal, then the options 

are either to abandon law altogether or to ‘respond to the challenge by moving beyond the 

modern problematic itself’.477 The ‘modern problematic’, argues MacDonald, resides in 

modernity’s impossibility to come up with a way to prefer one set of values over another. 

 

Klabbers, too, sees in Koskenniemi and his following a difficult path to walk between the 

anxiety of critical scholarship and the complacency of orthodoxy. He sees the relationship 

between politics and judgment to be as elastic as the relationship between critique and 

orthodoxy, in the way that the two cannot be stretched past breaking point if critique is to 

remain relevant. In reviewing Korhonen’s strategies in the face of scepticism (silence, 

 
472 Korhonen, ‘New International Law: Silence, Defence, or Deliverance’ (n 101). 
473 Ibid 11, 14. 
474 Euan MacDonald, International Law and Ethics after the Critical Challenge (Brill, 2011) 68. 
475 Ibid.  
476 Ibid. 
477 Ibid. 
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defence, or deliverance), he is suspicious of the implicit default preference to be that of 

critique, and in any event identifies Korhonen’s fundamental flaw – and interpretive theory’s 

most logistical difficulty – by suggesting that ‘no matter how often Korhonen emphasized 

the identity between theory and practice, it was never likely to appeal to those engaged in 

solving practical problems’.478  

 

Ultimately, critical theory is still a theory, and for it to remain so it must have some sort of 

normativity. Klabbers notes that Korhonen’s coping strategies leave little room for different 

philosophical temperaments, and while Korhonen’s efforts to redeem hermeneutical thought 

by insisting on the identification of theory with practice strike a familiar chord, it is also true 

that theory has a bad name amongst practitioners. A robust philosophical defence of 

situationality in international law is bound to come across as much too theoretical, and, as a 

result, too critical. I agree with Korhonen in that there is nothing more practical than good 

theory, and yet Klabbers is right in pointing out that these theories will, in practice, have very 

little persuasion of a practical nature. 

 

By choosing Koskenniemi’s oeuvre as his illustration of the contours of critical legal 

scholarship in international law, Klabbers makes a much more powerful argument: that 

critical temperament can be accommodated without losing a normative agenda, and that such 

temperament may be thought of in terms of ethical frameworks from which we can derive 

inspiration to continue criticising a system that makes us uncomfortable. Klabbers notes 

Koskenniemi’s explicit use of Kantian themes all the way from The Gentle Civilizer of 

Nations, where Koskenniemi originally launched his defence of a ‘culture of formalism’ 

defined as ‘a culture of resistance to power, a social practice of accountability, openness, and 

equality whose status cannot be reduced to the political positions of any one of the parties 

whose claims are treated within it’.479 Similar themes can be found in his mature work.480 

Klabbers notes that this ‘culture of formalism’ – or his synonymous use of the concept of 

‘constitutionalism as a mindset’ – ‘refers to an ethical position rather than any particular 

 
478 Klabbers, ‘Towards a Culture of Formalism? Martti Koskenniemi and Virtues’ (n 469) 417. 
479 Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law 1870–1960 (n 275) 
500. 
480 Klabbers, ‘Towards a Culture of Formalism? Martti Koskenniemi and Virtues’ (n 469) 418. 
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political project. Moreover, it refers to the ethical positions of individuals in positions of 

power or, if you will, the ethical demands on individuals in positions of power’.481 

 

In addition to noting how Koskenniemi’s work has some explicit ethical callings, Klabbers’ 

reading is enlightening in two ways. To begin with, it attempts to strip all deontology from 

political preferences. It is true that Koskenniemi’s work specifically tries to reduce ethical 

judgments to actions and seems to, at least implicitly, reject an ontological approach.482 

Klabbers makes the most of this and advances a neo-Aristotelian reading, relying on 

contemporary scholarship on ethics to blur the difference between so-called ‘virtue ethics’ 

and deontology, and in a persuasive passage summarises the traits of Koskenniemi’s critical 

work as undoubtedly Aristotelian – that is, generally virtue-oriented, by concluding that: ‘[i]t 

would be difficult to interpret his calls for decision-makers to “take a momentary distance 

from their preferences,” to “bracket their own sensibilities and learn openness for others,” 

and to exhibit some “political wisdom, and a little courage” in any other way’.483 

 

Klabbers considers that this is an attempt at operationalising virtue ethics.484 By relying on 

virtue ethics specifically – or, in order to make Klabbers’ argument more generic, 

deontological ethics –, Koskenniemi is better equipped to give way to his ‘constructive side’ 

(as opposed to his ‘critical side’) without sounding too normative, as he is ‘well aware, more 

than most, that all political projects are particular, and may quickly lapse into domination 

and hegemony, whether domination is in the streets or in the mind’.485 It is useful to 

remember that while this discussion is being deployed in terms which might sound nit-picky, 

especially considering that it is couched in the language of small passages from a long and 

robust catalogue of an author who does not claim to be the voice of critical scholarship, its 

conclusion is not. Klabbers is illustrating a much broader point in this debate: that political 

language can be useful to find a middle ground in which critical scholarship may feel 

comfortable with more explicit normative agendas. 

 
481 Ibid. 
482 Martti Koskenniemi, ‘Constitutionalism as Mindset: Reflections on Kantian Themes About International 
Law and Globalization’ (2007) 8(1) Theoretical Inquiries into Law 9, 9. 
483 Klabbers, ‘Towards a Culture of Formalism? Martti Koskenniemi and Virtues’ (n 469) 421. 
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Klabbers’ second point is equally thought-provoking. Since he is fundamentally concerned 

with the ability of critical tradition to keep its relevance without sacrificing its bite, he is 

sceptical of engaging in academic finesse in order to correct practice. Ultimately, correcting 

practice is the normative foundation of critique, and thus Klabbers’ goal is to come to terms 

with his critical inspiration in order to encourage people engaged in the language of 

international law and politics. He is, however, perfectly conscious of the difficulties in 

navigating that fine line, concluding that: 

 

[T]he temptation to draft a blueprint in the form of a code of ethics, must be firmly 

resisted; such a code will inevitably present a series of rules and, in doing so, become 

vulnerable to the same critique of rules that Koskenniemi has so effectively put forward 

over the years—rules are open ended and indeterminate.486 

 

His suggestion is unusual. In concluding his piece, Klabbers argues for a more ‘impressionist 

approach’, where our normative inclinations may find a place outside the dry words of legal 

scholarship. If the community manages to engage in a conversation about ethical leadership 

– that is, if international lawyers tell each other examples of decision making that they find 

good and bad – it might result in ‘leading by example and might not only draw on real-life 

events, but it could also let itself be inspired by literature and other forms of art’.487 The 

novelty of this approach should not be confused with eccentricity.488 If we bear in mind that 

one of Klabbers’ chief points is to make ethical language operational in international, and his 

criticism of Korhonen’s alternatives is grounded on them being, at the very least, unappealing 

to practitioners, we can understand his commitment to coming up with ideas that make global 

governance better. There is a specific point, however, which seems to encourage those who 

advocate for a political commitment to make governance better through the language of the 

legal discipline, especially those who have an interpretive temperament. It is most simply 

stated by Korhonen: 

 
486 Ibid 433. 
487 Ibid. 
488 Klabbers’ most direct academic inspiration comes from Martha Nussbaum, his chief source to reject 
distinctions of ethical schools of thought, mainly virtue ethics and deontology. See: Martha Nussbaum, Poetic 
Justice: The Literary Imagination of Public Life (Beacon Press, 1995). 
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The concepts of situationality and situation are invading the theory of international law. 

These concepts, more frequently used by philosophers, developed by hermeneuticists 

and phenomenologists, refer to a certain feature in human existence. Situationality is 

an ontological concept. It is a manifestation of one of the three ontological elements 

which constitute human existence: The mind, the body and the situation. The situation 

breaks the duality of mind and body and connects these to each other. It also connects 

the human person to his or her surroundings. In short, a person's situation is his or her 

location in the spatio-temporal continuity of the world.489 (footnotes omitted) 

 

Furthermore, it is through this hermeneutical-existential concept of situationality that we can 

conceive the ethical stakes in exercising international law: 

 

Understanding the concept of situationality is of crucial importance in international 

law. It is the ultimate denial of solipsism, it enables interpersonal and social 

communication, through it the individual influences other persons and phenomena and 

is influenced by them, it connects the lawyer to normative tradition. Giving the ability 

to encounter others, situation delivers the basis of ethics, knowledge, responsibility – 

and law.490 

 

The concept of situationality is uncontroversial in the works of Koskenniemi and Klabbers 

as well.491 It is a tradition naturally influenced by the interpretive literature discussed in this 

thesis, particularly the work of modern German metaphysicians. It is a way for international 

lawyers to think of themselves seriously and still account for ‘matters such as sex, race, 

genes, physical environment, home, work, other persons; but also abstractions such as 

culture, tradition, upbringing, education, profession, economic and social conditions some of 

which we can choose and some not’.492 It recognises plurality without attempting to own it 

or essentialize it, yet lends credibility to the integrity of the system. Ultimately, critical legal 

 
489 Korhonen, ‘New International Law: Silence, Defence, or Deliverance’ (n 101) 5. 
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theory – at least in the way it is espoused by these writers – is not sceptical of the international 

legal system, it is only critically suspicious. 

 

If we agree that critical legal scholarship is normative as a matter of tradition, then we should 

not be too shy to embrace the political dimension of our chosen critical voice. This reflects a 

fundamental political choice: the choice to fight for a framework that can provide better 

results instead of letting international law perish. When asked a difficult question, we must 

reflect upon the fact that our choice to answer in the language of international law is an 

expression of loyalty to the field. This loyalty may very well languish in the complacency of 

power, but it may also strengthen with the dissent voiced to shape the field in the way we 

prefer it. In other words, this constitutes the ‘what’ of the problem, or as neatly summarized 

by Koskenniemi:  

 

that there must be limits to the exercise of power, that those who are in positions of 

strength must be accountable and that those who are weak must be heard and protected, 

and that when professional men and women engage in an argument about what is lawful 

and what is not, they are engaged in a politics that imagines the possibility of a 

community overriding particular alliances and preferences and allowing a meaningful 

distinction between lawful constraint and the application of naked power.493 

 

How to advance this critical agenda, however, is still undecided. As discussed, Klabbers has 

already encountered the frustration of knowing that things can be better but also knowing 

that it is difficult to get the job done. He advocates for a more impressionist approach. For 

his part, Koskenniemi offers a layered view of how international lawyers turn to ethics in 

international legal discourse.494 However, he cannot escape the difficulties of carving Kosovo 

out as a singular episode that responds to a unique situation and thus should not be followed 

as a matter of precedent. As for the role of ethics, he notes: 

 

 
493 Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law 1870–1960 (n 275) 
502. 
494 Koskenniemi, ‘"The Lady Doth Protest Too Much” – Kosovo, and the Turn to Ethics in International Law’ 
(n 440) 163. 
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If law is inevitably always about the subjective and the emotional, about faith and 

commitment, then nothing prevents re-imagining international law as commitment to 

resistance and transgression. Having learned its lesson, formalism might then re-enter 

the world assured that whatever struggles it will have to weigh, the inner anxiety of the 

Prince is less a problem to resolve than an objective to achieve.495 

 

Both in temperament and in substance, all these strategies reflect a robust hermeneutical 

consciousness. As explained in Chapter IV, interpretive philosophy may be read to include 

traditions of critique within any system of thought – within any horizon of expectations. This 

sits nicely with contemporary international critical thought, where the voice of dissent is not 

only a tool to improve the system, but, at least on my reading, reflects a fundamental political 

loyalty to international law. It should be further evidence for comfort that these deeply 

politically engaged and critical voices have not only responded to the call for their agenda to 

be practical but have openly embraced it. The different strategies of the different scholarship 

reviewed here all have key interpretivist traits: they recognise the central importance of 

persons as the key decision-makers in a fundamentally argumentative practice, they welcome 

their difference and their dissent as part of a better system of law, they understand the 

impossibility of escaping the situated interpreter, and they see in critical legal scholarship a 

possibility of human redemption. 

 

In this sense, it is useful to recall that talking about critical legal scholarship in international 

law is to talk about normativity, as other critical theorists would argue.496 But just how often 

the question ‘so what do you want?’ has been answered has perhaps been missed by a sector 

of critical academia. After all, theory has already given us a solid answer: limitations of 

power, accountability of strength and protection of the weak, professional argumentative 

integrity that allows for meaningful distinctions between power and law, etc. Producing more 

answers or adhering to the existing ones is fair game, though it calls for a minimum normative 

commitment. Without this commitment we not only lack a theory, but we also lack any 

credibility when deploying the language of law. If our critical theory is calling for a 

 
495 Ibid 175. 
496 Herbert Marcuse, Negations (Beacon Press, 1969) 152; Horkheimer (n 464) 6, 141. 
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normative guidance – and considering that our commitment to our practice reflects an ethical 

choice – there is no reason to be afraid of letting the genie out of the lamp. It is possible to 

have a meaningful and efficacious system of international law without banishing political 

considerations to the realm of non-law. 

 

5.2. Advising international law 

 

I have argued that discourses that welcome politics back into legal arguments are common 

in contemporary critical scholarship. I have further argued that a critic cannot renounce her 

belonging to the social construction she criticises, otherwise she risks becoming a nihilist. 

Interpretive philosophy has already helped us accept the indeterminacy of the unknown 

without anxiety, and without claiming any privileged access to truth or reason. Distinctive 

existential traits of interpretive philosophy are found not only in philosophical literature, but 

in the critical writings of international legal scholars. In this section I argue that diving into 

discussions that reveal our preferences in terms of their ethics is not only possible within the 

boundaries of law, but entirely desirable. 

 

5.2.1.  Deontological international law 

 

There are two illustrative ways to describe how we got to a point where ethical language 

became undistinguishable from political discussion, or in other words, how it became a 

matter of finding good solution to every-day problems. The first way is to remember the 

failure of the Enlightenment to fully develop an alternative to traditional religious theories, 

mainly couched in terms of natural law or religious command. Previously I have discussed 

how – as a matter of philosophical history – the so-called rationalist revolution of the 

eighteenth century involved little more than the disguise of religious authority and Pietist 

morality built on self-limitation, sacrifice and religious virtue that claimed the voice of a 

secular objectivism as opposed to a civil and voluntarist conception of justice that was readily 

available. After Hegel and Marx, theory could no longer rely on the promise of reason to cure 

all of humanity’s worst inclinations.  However, it is not only from a historical perspective 

that we should be suspicious about rationalism and the Enlightenment, at least when it comes 
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to ethical judgment. It was also through the strangely atomised construction of human 

perception that Kantian philosophy seemingly established a rational person that would 

conform to his ideal man. 

 

The other way to think about political judgment is to recall the way this branch of study was 

carried into the twenty-first century, particularly after the so-called ‘linguistic turn’. In a rare 

lecture, often overlooked and delivered originally in English, Wittgenstein explained why 

the branch of study known as ethics could only be thought of in terms of linguistic 

possibilities and limitations. Wittgenstein elegantly puts forward that ‘although all judgments 

of relative value can be shown to be mere statements of facts, no statement of fact can ever 

be, or imply, a judgment of absolute value’.497 Wittgenstein is not making an ontological 

argument, but a linguistic one. When an action is judged as bad – say for example, a military 

decision – it can only be judged in relation to what I expect the outcome to be. Unless the 

reason for criticising the action is its impracticality, or, in other words, the impossibility or 

inefficiency in achieving the predisposed goal, a judgment of absolute value is unintelligible. 

This much is clear if we are to agree that there is no sublime (Platonic) version of the Good. 

And when the ideal is removed, then no longer can we agree on what any given thing should 

look like. As Wittgenstein explains, a ‘simile must be the simile for something. And if I can 

describe a fact by means of a simile I must also be able to drop the simile and to describe the 

facts without it’.498 This lays out two possibilities for discussing ethics: either we agree on 

all underlying values or we agree that language has boundaries which we often misuse to 

express our most profound ethical drives. From a linguistic point of view, Wittgenstein 

concludes that: 

 

My whole tendency and I believe the tendency of all men who ever tried to write or 

talk Ethics or Religion was to run against the boundaries of language. This running 

against the walls of our cage is perfectly, absolutely hopeless. Ethics so far as it springs 

from the desire to say something about the ultimate meaning of life, the absolute good, 

 
497 Ludwig Wittgenstein, ‘Wittgenstein’s Lecture on Ethics’ (1965) 74(1) The Philosophical Review 3, 10. 
498 Ibid. 
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the absolute valuable, can be no science. What it says does not add to our knowledge 

in any sense.499 

 

As far as the history of western ethical discourse goes, this may very well explain the subtle 

shift between ethics as a branch of philosophical inquiry, to which philosophers, unlike 

laypeople, had special access, and ethics as a part of the normal range of vocabulary. As John 

Rawls explains: 

 

I think of the tradition of moral philosophy as itself a family of traditions, such as the 

tradition of the natural law and of the moral sense schools and of the traditions of ethical 

intuitionism and of utilitarianism. What makes all these traditions part of one inclusive 

tradition is that they use a commonly understood vocabulary and terminology. 

Moreover, they reply and object to one another’s conclusions and arguments, so that 

exchanges between them are, in part, a reasons discussion that leads to further 

development.500 

 

Of course, not all traditions would agree with this linguistic and interactive way to convene 

political judgments. However, it remains the only way to understand all the different 

philosophical traditions without necessarily excluding any perspective on what constitutes a 

better view of moral behaviour. While modern writers were successful in challenging the 

over-arching assumptions of Kantian reason, this only constitutes a barrier for ethical 

judgments in absolute value. The tradition to which Rawls himself belongs to is committed 

to using the familiar concepts of good, bad, better, just, unjust, etc., but like anyone who 

intends to do so in a credible manner in this day and age, he understands that these are not 

abstract ethical terms that may produce absolute judgments, only better prescriptions to 

achieve specific day-to-day results. 

 

The linguistic dimension of ethical discourse aside, let us return to the broad history of 

Kantian epistemology and its resonance in international law for a moment. Apart from 

 
499 Ibid 11–12. 
500 John Rawls, Lectures on the History of Moral Philosophy (Harvard University Press, 2000) 8. 
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describing the historical nuances led to the adoption of Pietist ethics in the form of the State, 

there are further aspects that cemented this form of societal organisation in the West. At the 

same time Wittgenstein was reconfiguring the relevant philosophical vocabulary, so were his 

former schoolmates at Cambridge reconfiguring old-fashioned, Kantian epistemology. It is 

notable, for example, that Bertrand Russell delivered an influential lecture in 1940 in which 

he summed up the biggest problems of empiricism, notwithstanding the British tradition from 

Locke to Berkeley to Hume.501 British empiricism was radically scientific, up to the point 

where philosophers like John Locke believed in generalising social rules by inductively 

analysing reality in the same way that it was done in any natural science. The philosophical 

substance of this transposition of methodologies was not only constructed by liberal political 

philosophy, but by the overtly scientific Kantian description of perception. Not only was 

epistemology mediated by reason, which would have access to immutable truths, but entirely 

fixated on the microcosmos of individual psychology. As time went by, it felt increasingly 

uncomfortable for philosophers to accept that something like ‘the principle of synthetic unity 

of apperception’ could be in the works of our unperceiving minds,502 as we seemingly live 

our lives going from action to action, and decision to decision, without the mind of an 

introspective genius like Immanuel Kant. 

 

Even without Russell, rationalist epistemology – and its related ethical implications – was 

doomed on a philosophical level after Hegel. However, as Hilary Putnam has noted, it was 

only until mature American pragmatism that the aprioristic nature of both traditional 

empiricism and Enlightenment rationalism was fully identified.503 It was the pragmatists that 

more persuasively argued that by constructing methodologies by which to interpret social 

reality we would be humanly and fallibly constructing a way to see reality itself. The problem 

goes back to empiricism’s claim to be able to see all the necessary data for rule induction 

even before casuistry appears by putting into place a method that recollects this evidence, 

even at the rate and form by which human beings lead their day-to-day lives. However, as 

Putnam notes, ‘neither in the form of possible explanations nor the form of possible data can 

 
501 Bertrand Russell, An Inquiry into Meaning and Truth (Allen and Unwin, 1940). 
502 Kant, Critique of Pure Reason (n 149) 124 (B132/A97). 
503 Putnam, Ethics Without Ontology (n 291) 98. 
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be fixed in advance, once and for all’.504 Human experiences may not be convincingly or 

intelligibly divided into parts that can sustain a Kantian-like analysis. It feels unnatural – 

almost religious – to think of every human sensation we have in terms of the atomic division 

of Kantian perception. In this vein, and as Russell and Whitehead had already done from the 

point of view of logic and science, the pragmatist William James explained the fundamental 

issue with Kantian epistemology: 

 

Sensations and apperceptive idea fuse here so intimately [in a ‘presented and 

recognized material object’] that you can no more tell where one begins and the other 

ends, in those cunning circular panoramas that have lately been exhibited, where the 

real foreground and the painted canvas join together.505 

 

Pragmatism’s reaction to the analytic-continental divide had a distinct normative and 

political tone. It argued that by creating methods, or what Putnam called ‘observation-

concepts’, we are creating data itself. As such, human participation in an existential sense, 

that is, the interpretation of interpretation, is a central way to understand the way in which 

we construct reality. And just as with critical theory, it too has a distinct public vocation: it 

is a tool to solve political problems. However, the polity to which this understanding of theory 

refers is an active one, for no political fulfilment can come from mere technocracy. This 

means that political actions are not only instrumental in their goals. As John Dewey and 

James Tufts noted:  

 

History shows that there have been benevolent despots who wish to bestow blessings 

upon others. They have not succeeded, except when their efforts have taken the indirect 

form of changing the conditions under which those who live are disadvantageously 

placed. The same principle holds of reformers and philanthropists when they try to do 

good to others in ways which leave passive those benefited. There is a moral tragedy 

inherent in efforts to further the common good which prevent the result from being 

either good or common – not good, because it is at the expense of the active growth of 

 
504 Ibid 99. 
505 William James, Essays in Radical Empiricism, ed F Bowers and IJ Skrupskelis (Harvard University Press, 
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those to be helped, and not common because these have no share in bringing the result 

about.506 

 

It is crucial to understand that when Dewey speaks of a ‘moral tragedy’ in the passage he 

does so risking misinterpretation. The reason why the ‘benevolent despot’ results in moral 

tragedy is not because of some failed attempt at virtue, but rather because his actions are not, 

in practice, good or common. It does not mean that the actions of a benevolent despot are 

bad only because they are committed by an unvirtuous character, but rather because the 

despondency intrinsically affects the way in which the actions are carried out in practice. The 

entire appeal of pragmatist philosophy and pragmatist ethics is precisely this: the rejection of 

any aprioristic reasoning which can lend meaning to interpretation.  

 

There is a further problem for the way liberal rationalism conceived the relationship between 

the State and the governed people as illustrated by the ‘benevolent despot’ idea. The despot 

is impeded from making good decisions for her people because her despondence makes her 

inherently inept to address real problems of real people. Her character eliminates the 

possibility of an organised ethical community because some key traits of an ethical 

community are incompatible with despondency. Instead, the Enlightenment construed the 

notion of public relationship after models of property law.507 The English notion of the ‘social 

contract’ was little else than an elevation of British private law to the political constitution of 

the State, where the asymmetrical relationship of power between the government and the 

governed is glossed over. As a result, for many pragmatists, democracy became a matter of 

epistemology and not only of political theory.508 Pragmatic ethics emerged as the political, 

historical, and epistemological rival to liberal ethics. 

 

The interesting rivalry that pragmatic ethics has come to pose for liberal discourse was 

already at stake earlier when I discussed the possibility of describing the same reality in ways 

which are cognitively equivalent yet mutually contradictory (or ‘conceptual pluralism’, i.e., 

 
506 John Dewey, The Later Works of John Dewey, ed Jo Ann Boydston, vol 7 (Southern Illinois University 
Press, 1981) 347.  
507 Putnam, Ethics Without Ontology (n 291) 103.  
508 Hilary Putnam and Ruth Anna Putnam, ‘Epistemology as Hypothesis’ (1990) 26(4) Transactions of the 
Charles S. Peirce Society 407. 
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how different ways of seeing and describing reality may be simultaneously true even if they 

are contradictory). Furthermore, when discussing a relationship between truth, history, and 

knowledge, I advocated for pragmatic accounts of truth as means by which to retain a 

meaningful notion of historical inquiry. These previous arguments share a conceptual 

similarity with pragmatic epistemology (and therefore ethics): that there are no reasoned, a 

priori concepts which may be intellectually privileged – but that this is no reason for alarm. 

In other words, it shares its rejection for objectivity as a condition of fair judgment. 

 

This may be easily understood with straightforward examples. For many years, the dominant 

tradition of epistemology tied itself to a correspondence theory of truth. In other words, an 

object could only adequately be named in terms of something else which reflected the ideal. 

Only beauty that corresponded to the ideal Beautiful was true beauty, just as only goodness 

that corresponded to the ideal Good was truly good. The historicist views on truth weakened 

the possibility of correspondence to a point where truth was not distinguishable, either 

cognitively or theoretically, in any meaningful way. However, in any account of truth, some 

statements are logically considered to be entirely reflective of truth and reality, such as those 

which explicitly include the truth conditions within the statement by indicating the logical 

connection. For example, the statement ‘if all living things are made up of cells, then it 

follows that an object not made up of cells is not living’ is a true statement, independently of 

any correspondence with reality. To understand the point better, consider the statement ‘if 

Santa Claus goes down all the chimneys on Christmas Eve, then it follows that any house 

that wasn’t visited on Christmas Eve did not contain a chimney’. While it may be simply 

called a description, it remains a true statement given its internal conditions of truth. It 

remains, however, unobjective, that is, bearing no relation to whether there are objects in the 

physical world that reproduce what is being uttered.509 More relevant to international law and 

the use of force, we might as well consider a statement such as ‘if all military invasions affect 

the territorial integrity and political independence of the territorial State, then any action 

which does not affect these cannot be called a military invasion’. Doctrinally speaking, 

 
509 Putnam, Representation and Reality (n 278) 57 and ss; James Conant, ‘On Wittgenstein’s Philosophy of 
Mathematics’ (1997) 97(1) Proceedings of the Aristotelian Society 195, 202. 
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however, every military action abroad is a violation of State sovereignty, independently of 

any other fact.510 

 

For the most part, philosophy has abandoned the idea of corresponding objectivity for 

meaning to be conveyed. After Wittgenstein, it seems no longer plausible to see in words and 

concepts little more than placeholders, yet, at the same time, it seems impossible to insist on 

an agreed definition of every single utterance.511 However, this does not seem to be a problem 

if we realise that true statements do not require verification with objective reality, but only 

methodological significance.512 I have already made this same point in more depth when 

discussing historical knowledge and the pragmatist account of truth as warranted assertability 

in Chapter 3. When there are good reasons to believe something is, then it is good enough to 

call that something true. In similar ways, when there are reasons to believe that something is 

good, then it is satisfying enough to posit the goodness of the action (even as menial as 

‘military invasions are bad’). This does not mean that all things which are believed to be 

good are objectively good, but only that the judgment on good and bad may adequately fit as 

a marker of its ethical pedigree subject to further evidence. In Putnam’s terms, it is enough 

to note that a contradiction of a true statement cannot be made intelligibly to determine the 

statement’s true value for it to be false.513 This means that in the eighteenth century, someone 

who said that ‘any geometrical figure which whose angles add up to more than two right 

angles cannot be a triangle’ would be saying something false as it would be unintelligible 

under Euclidean geometry, but someone who utters the same sentence nowadays would be 

saying something true, as we have now conceived of spaces in non-Euclidean terms. 

Similarly, our political judgments are constantly fed by our experience, in ways that affect 

their truth value (i.e., whether something was good or bad). Conceiving international law 

under this subjectivist epistemology does not need a strict separation between law and non-

 
510 Oliver Dörr and Albrecht Randelzhofer, ‘Article 2 (4)’ in Bruno Simma et al (eds), The Charter of the United 
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law (or politics) to legally judge ethically contentious actions like the NATO strikes in 

Kosovo in 1999.514  

 

In any event, as Putnam notes, the methodological and evidentiary issues that arise when we 

make a value judgment are questions that only arise when we can conceive of the opposite 

to be equally true, i.e., both the Possibility of P and the Possibility that not-P. Similarly, 

ethical judgments are pragmatically meaningful when they are intelligible, that is, when they 

include a possibility of its alternative. In this sense, an ethical proposition that says ‘the 

operation in Kosovo in 1999 was morally necessary’ is also saying that no alternative to how 

the operation happened was available, either as matter of theory or as a matter of practice. 

 

In this way, pragmatism shares a quality with other philosophical traditions that have tried to 

re-edify ethical discourse in contemporary times, namely, the avoidance of deontology. In 

the field of international law, for example, I have shown how some critical scholars have 

welcomed ethical language. There are, however, plausible explanations to why this same 

tradition might have avoided the specific language of virtue ethics, such as the common 

differentiation between Kantian ethics and virtue ethics, the dubious distinction of virtue 

ethics as its own field, or the general tendency in international law to avoid placing important 

roles in individuals in order to reserve that power for larger structures.515 Notwithstanding, 

there have been explicit critical calls for virtue-talk in international law.516 

 

It is noteworthy that, for example, Klabbers’ work on ethics is fundamentally concerned with 

accountability in administration (perhaps due to his major interest in international 

 
514 To put it in very practical terms, it could help someone like Antonio Cassese express his acceptance of the 
Kosovo strikes without having to sacrifice the rule of law: ‘[m]y answer is that from an ethical viewpoint resort 
to armed force was justified. Nevertheless, as a legal scholar I cannot avoid observing in the same breath that 
this moral action is contrary to current international law.’ See: Antonio Cassese, ‘Ex Iniuria Ius Oritur: Are 
We Moving Towards International Legitimation of Forcible Countermeasures in the World Community?’ 
(1999) 10(1) European Journal of International Law 23, 25. 
515 Klabbers, ‘Towards a Culture of Formalism? Martti Koskenniemi and Virtues’ (n 469) 417.  
516 See, for example: Jan Klabbers, ‘The Passion and Spirit: Albert Camus as a Moral Politician’ (2016) 1(1) 
European Papers 13; Jan Klabbers, ‘The Virtues of Expertise’ in Monika Ambrus et al (eds), The Role of 
‘Experts’ in International and European Decision-Making Processes (Cambridge University Press, 2014) 82; 
Jan Klabbers, ‘Law, Ethics, and Global Governance: Accountability in Perspective’ (2013) 11(2) New Zeland 
Journal of Public International Law 309; Jan Klabbers, ‘From Sources Doctrine to Responsibility? Reflections 
on the Private Lives of States’ in B Bonafé and J Combacu (eds), Les Limites Du Droit International: Essais 
En L’Honneur de Joe Verhoeven (Bruylant, 2015) 69. 
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organisations), where his own philosophical temperament leads him to espouse a distinct 

virtue-based argument, we are both animated by the same cause. While he explicitly accepts 

that ‘at the risk of misappropriation, I will treat Koskenniemi’s plea for a “culture of 

formalism” like a plea for some kind of “virtue ethics” and discuss it accordingly’,517 it is 

important to know that the choice of name is not dispositive. The common sensibility that 

unite pragmatist ethics and Klabbers’ own virtue-ethics is that they are both deontological 

and brought about common understandings of the same problem. Although it is explicitly the 

tradition he favours, I believe Klabbers would have no problem abandoning the tag of ‘virtue 

ethics’ in lieu of any meaningful standard by which we can still – within the boundaries of 

legal discourse – argue that certain decisions are good and certain decisions are bad in 

international law. 

 

Pragmatic ethical judgments are by their very nature fallible. They are fallible both when 

practice and language fail us to express any given idea. They are deontological by design, 

unobjective, and not necessarily related to physical reality. They also change when we 

manage to refine our words to carve out any casuistry. In this way, conceptual relativity 

appears not only as a means by which to accommodate difference in the most fundamental 

forms of knowledge-gathering, but also to accommodate different views of a given situation 

without sacrificing cognitive equivalence. Or, as explained by Putnam, ‘conceptual relativity 

… holds that the question as to which of [the] right ways of using “exist” (and “individual”, 

“object”, etc.) is right is one that the meanings of the words in the natural language, that is, 

the language that we all speak and cannot avoid speaking every day, simply leaves open’.518 

 

Some caution on this pragmatist way of conceiving the relationship between communication, 

interpretation, and language is warranted. The different traditions of epistemology which I 

have discussed agree on there being a possibility of distinguishing instances of rule following 

from instances of interpretation.519 As Wittgenstein notes, ‘if I tell someone “Stand roughly 

here” – may not this explanation work perfectly? And cannot every other one fail to?’.520 The 
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distinction between rule following in language and interpretation is significant precisely 

because it assumes that there are instances of interaction that require no interpretation.521 

There is, however, a very specific tradition of thought which is built on the idea that there 

are no meaningful ways to distinguish thoughtless action with interpretation, as it is 

fundamentally married to the idea that every action is not only knowable only through 

interpretation, but that every interpretation is open to further interpretation. 

 

This train of thought may be originally traced to an idea which is nicely captured by one of 

the deconstructionist mantras, the phrase ‘the problematique of representation has 

collapsed’.522 In short, this simply means that references to an objective world have collapsed 

throughout history and are no longer credible. Some of these deconstructivism arguments are 

distinctively inspired by Ferdinand de Sausurre, the Swiss semiologist who argued that 

linguistic phonemes (the physical sound of a character) could only be characterised by 

contrast to other phonemes of the same language.523 Saussure’s structural linguistics partly 

rest on the idea that this contrast occurs only within any natural language (in the sense that 

the phoneme ‘p’ has different uses in French and different uses in English, but are not 

comparable amongst themselves), and thus the same would be true for semantic units of 

language, i.e., meanings expressed in a language could only be understood in their contrast 

with other meanings within that same language.524 The idea that meanings were proper to 

languages lent credibility to the argument that no two languages ever express the same 

meaning, and that no meaning can ever be expressed in more than one natural language (or 

text). In deconstructionist terms, it collapsed the difference between signified and signifier, 

which would be, for example, Jacques Derrida’s own way to more technically describe the 

collapse of representation.525 However, Saussure’s own project was committed to a 

thoroughly scientific account of meaning, restricted to the ‘bizarre view that no one can 

understand any language but his or her own ideolect’.526 This explains Derrida’s own radical 

position when it came to meaning-sharing within languages, preferring the term 
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‘transformation’ over ‘translation’, arguing that ‘[w]e will never have, and in fact never had, 

to do with some "transport" of pure signifieds from one language to another, or within one 

and the same language, that the signifying instrument would leave virgin and untouched’.527 

To put it in terms that would be acceptable to deconstructionists, as there is no way to get out 

of a language, there is no way to get out of a text.528 

 

This train of thought that travels from phonetics to semantics has serious consequences. 

Perhaps the most celebrated is the idea that every statement shares interpretations only within 

a given text (or language), and that every interpretation of an interpretation of that text is 

possible. However, this would mean that it would be no longer be possible to distinguish 

reactions (or uninterpreted thoughts) from interpretations, or as expressed in Wittgensteinian 

terms, ‘rule following’ from interpretation: 

 

There is a way to grasp a rule which is not an interpretation, but which is exhibited in 

what we call ‘obeying the rule’ and ‘going against it’ in actual cases. Hence there is an 

inclination to say: every action according to the rule is an interpretation. But we ought 

to restrict the term ‘interpretation’ to the substitution of one expression of the rule for 

another.529 

 

The reason why Wittgenstein recognises the difference between rule following and 

interpretation is precisely what stops Derrida’s infinite regress of meanings: some 

expressions of language require interpretation while others do not.530 Differentiating between 

the statements that require interpretation from the ones that do not may be impossible, but 

this does not mean that distinguishing a rule-following statement from one that does not 

require interpretation is equally as impossible, as explained in Christopher Mortensen’s 

celebrated article Plato’s Pharmacy and Derrida’s Drugstore.531 As Putnam notes, the 
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contrary would be to accept that ‘if I were to put someone before you who has a fuzz on his 

head, and we agreed that it was indeterminate whether this person should be called bald or 

not bald, and we were then to conclude that we must scrap the distinction between bald and 

not bald’.532 

 

Ascertaining meaning within a language, and in between languages, is not such a fruitless 

endeavour. Day-to-day life, fortunately, does not require so much thinking as to allow us to 

understand the meaning of every action that we take without infinite interpretive regressions. 

Even if it is impossible for me to come up with an abstract rule that defines the limits of rule-

following with interpretable statements, it does not mean that human beings do not naturally 

react to their surroundings without interpretation. And, most importantly, it does not mean 

that it is impossible to share a fixed meaning within a given community, e.g., something 

which is ‘good’, only because it is impossible for us to determine with precision when the 

‘goodness’ begins and when it ends. 

 

As I have argued, if we believe that progress throughout history is theoretically impossible, 

then cynicism and nihilism may be better tools to navigate reality. If, however, we remain 

committed to the possibility of our reality being better then we can also welcome a 

vocabulary that allows us to judge actions and how they contrast with our own political 

catalogue. Agreeing to the enhancement of the legal system merely by our own unique 

participation in it – and using our unique voice – is, simply put, a good idea. It means that 

we can express whether legal decisions are good or bad without having to commit to some 

fictitious agenda of neutrality. Taking our participation in international law seriously, as 

critical scholars, means embracing the power that dissent grants us to call legal decisions 

good or bad without feeling that our politics betray us. 

 

5.2.2.  Meaningful action 

 

In addition to the debate in international scholarship about political and ethical judgments, 

the second strategy to approach the interpretation of decision-making in ethical language to 

 
532 Putnam, Ethics Without Ontology (n 291) 118. 
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note is that represented by Paul Ricoeur. Ricoeur’s work deserves attention outside the purely 

philosophical discussion of interpretive history for several reasons. To begin with, he is a 

leading authority, if not the authoritative scholar, who attempted to bridge the distance 

between philosophical and critical interpretation. Relevantly, Ricoeur adopts a framework of 

pragmatic ethics which privileges the notion of phronesis in judgment, precisely because 

hermeneutic consciousness allows him to abstract from general rules to specific cases in 

which ethical vocabulary is important. In short, Ricoeur stands as one of the few philosophers 

who, adopting both the language of law and interpretive philosophy, discusses the ethical 

implications of legal decision-making. While his treatment of this matter has some 

conceptual differences for international law, I see it as another sign that hermeneutics can 

walk between the tense atmosphere of the different binaries that plague this field: past and 

present; conservatism and deconstruction; preservation and critique; oppression and 

redemption. 

 

Let us recall that philosophical hermeneutics expects to mediate tradition and it is therefore 

committed to giving meaning to the past in the present, while critical hermeneutics is looking 

to change reality (by looking at the future) and not merely to understand it. 533 In this context, 

Ricoeur’s work comes in the form mediation, it ‘arrive[s] at the conclusion that to the extent 

to which hermeneutic philosophy and critique of ideology insist on their radically different 

interests, they are both ideological, which in Ricoeur’s use of the term means illusory’.534 

 

There are some fundamental agreements between the tradition of existential/interpretive 

phenomenology and Ricoeur, whose work is inspired by the existential assumption that  the 

interpretation of discourse and the interpretation of texts follow the same rules.535 With a 

strong metaphysical tone, Ricoeur states that ‘what we understand first in a discourse is not 

another person, but a project, that is, the outline of a new being-in-the-world’.536 But 

discourse is not laid out neutrally, as a constitutive and logical element of discourse is the 

presence of a plurality of people through which meaning is exchanged. Discourse necessarily 

 
533 Bleicher (n 198) 233. 
534 Ibid 234.  
535 Ricoeur, ‘The Model of the Text: Meaningful Action Considered as Text’ (n 462) 91. 
536 Ibid 96. 
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requires something being said about something (or what Ricoeur calls the ‘referential 

function’), for without it, ‘only an absurd game of errant signifiers remains’.537 This 

referential function of discourse allow us to read the project of the author (speaker or writer), 

which in itself reveals the social complexities that underwrite social structures which, like 

references in a text, operate as the references to the social world, which, in the moment of 

interpretation, is opened up from being merely a projection of a situation to become a 

projection of the world.538 Interpretation, thus, is the word by which we call the concept 

which is constituted by the dialectic between explanation and understanding, and the social 

structures which can be the subject of our interpretation are ‘meaningful actions’.539 

 

In this way, Riceour’s work reflects the philosophical-interpretive tradition in presupposing 

the autonomy of the text with respect to the author, her intentions and her context. The 

distance between author and text (or discourse) allows for the interpreter to appropriate the 

object of interpretation. Furthermore, the superiority of the text over the interpreter 

emphasises the changes that the interpreter herself undergoes through the act of 

interpretation. By constantly trying out different interpretations she can discover what her 

own horizons are made of. In this sense, Ricoeur does not object to the critical elements of 

philosophical hermeneutics which are grounded on language and tradition, and thus 

continues to stand in opposition to neo-Marxist hermeneutics which also insists on placing 

the interpreter outside the hermeneutic claim to universality. For Ricoeur, the critique of 

ideology requires cultural heritage to avoid being ‘illusory’, and insists that ‘critique, too, is 

a tradition’ which is subject to ‘that dialectic of the recalling of tradition and the anticipation 

of liberation’.540 In this sense, Ricoeur accuses critical hermeneutics of attempting to destroy 

the tradition from which itself draws inspiration, placing him closer to Gadamer but certainly 

in opposition to the ‘transcendental pragmatism’ of Habermas. 

 

 
537 Ibid 97. 
538 Ibid 116. 
539 Ibid 97. 
540 Paul Ricoeur, ‘Herméneutique et Critique des Ideólogies’ in Enrico Castelli (ed), Ideologie et Demythisation 
(Aubier, 1979) 61. 
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Against philosophical interpretation, however, Ricoeur believes there are important reasons 

to maintain a distinction between problem and method.541 Since there is no difference 

between text and meaningful action, he re-introduces a technique of interpretation prefigured 

in romanticist hermeneutics and gives great emphasis to semantic interpretation as an ‘axis 

of reference for the whole of the hermeneutic field’.542 The similarities between text and 

meaningful action do not stop there, as he makes an analogy between language and symbol 

by stating that interpretation ‘is the work of thought which consists in deciphering the hidden 

meaning in the apparent meaning, in unfolding the levels of meaning implied in the literal 

sense’.543 Thus for Ricoeur, in stark contrast to Gadamer, the aim of philosophical 

interpretation should be the discovery of meaning, rather than merely offering a set of 

considerations related to the contemplation of reality.  

 

Ricoeur’s last major work, Time and Narrative, constitutes his most complete work on 

existentialism. In it, he offers an account of the self which draws some inspiration from 

written text and fiction, largely echoing his series of Gifford Lectures in 1992, published as 

Oneself as Another, where he returns to the idea of identity being a form of story-telling.544 

In this context, Ricoeur finds that the self is a form of agency, which in turn leads to the 

ethical drive of agents which are fundamentally ‘aiming at a good life lived with and for 

others in just institutions’.545 Attempting to find the most minimal ground for ethical life, like 

most contemporary political authors, Ricoeur finds in community living the basis for his 

‘little ethics’.546 

 

Ricoeur explicitly admitted that Oneself as Another summarised his contribution to moral 

philosophy.547 It was through philosophical interpretation that Ricoeur reached his 

assimilation between reality and literature, and which, to put simply, led to his own 

 
541 Paul Ricoeur, ‘Existence in Hermeneutics’ in Josef Bleicher (ed), Contemporary Hermeneutics: 
Hermeneutics as Method, Philosophy and Critique (Routledge, 1980) 236. 
542 Ibid 244. 
543 Ibid 245. 
544 Paul Ricoeur, Time and Narrative, vol 1 (University of Chicago Press, 2001) 226; Paul Ricoeur, Oneself as 
Another (University of Chicago Press, 1992). 
545 Ricoeur, Time and Narrative (n 544) 172. 
546 Ibid. 
547 Paul Ricoeur, The Just (University of Chicago Press, 2000) xii. 
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construction of the self and the notion of justice. It is precisely this train of thought which 

then led Ricoeur, in his later work, to discuss this sense of justice and ethics in applied 

decision making and political communities.  

 

It is thus no surprise that one of his entry points into legal philosophy was Ronald Dworkin, 

who Ricoeur felt identified his problematic of interpretation with the example of difficult 

cases, specifically the moment in which the judge must justify difficult decisions without 

seeming arbitrary. It is at that point, says Ricoeur, ‘that the juridical theory runs into the 

model of the literary text and the submodel of the narrative text, which will become, under 

Dworkin’s pen, the paradigm of the literary text’.548 In his essay Interpretation and/or 

Argumentation – taken from a lecture delivered to the French Ecole Nationale de la 

Magistrature which we can assume was meant to be heard by professional judges – Ricoeur 

rehearsed the Hart-Dworkin debate on interpretation, right answers, and judicial practice. 

After reproducing Dworkin’s theory as constructive interpretation in literary texts, Ricoeur 

landed on the well-known idea of law as an argumentative discipline in the same vein as 

other students of Habermas such as Robert Alexy,549 writing that ‘[t]he time has come to 

characterize juridical discourse as a particular species of the genus of practical discourse in 

general’.550 

 

It also explains why Ricoeur’s theorisation of judicial decision-making exhibits the same 

attachment to the common law as Dworkin’s. Apart from the excessive reliance on literary 

theory, which, I argued earlier, is designed more so than anything to create benchmarks for 

community consensus in order to determine what is the correct reading of a text,551 it seems 

to generalise the dynamic of litigation – or better yet, criminal litigation – for any legal 

theory.552 This stage of Ricoeur’s work was focused mainly at theorising ‘exercises’ of what 

he called ‘regional ethics’, i.e., ethical vocabularies particular to different fields (such as 

politics, law, medicine, etc.). He found a persuasive similarity between medical and ethical 

 
548 Ibid 112. 
549 Robert Alexy, A Theory of Legal Argumentation (Oxford University Press, 1989) 133. 
550 Ricoeur, The Just (n 547) 119. The essay Interpretation and/or Argumentation appears in this book, a 
collection of essays related to ethics and decision-making. 
551 Chapter 4, Section 4.2.1. 
552 Paul Ricoeur, Reflections on the Just (University of Chicago Press, 2007) 213–222. 
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judgments, most importantly, in the transit between rules and decisions: ‘[t]his [patient’s 

right to know the truth] also has its limits, which stem less from a right in the strict sense of 

a law than from prudence, in the sense of the ancient virtue of prudentia’.553 From here on, 

it is notable that Ricoeur produces a similar argument to the sort of practical wisdom-oriented 

decision-making that features in Koskenniemi and Korhonen’s work. Ricoeur makes much 

of the transit from rules to decisions through phronesis, analogising the practical wisdom that 

a medical doctor needs to have when she, for example, fulfils her duty in giving truthful 

information to the patient.554 He identifies the ‘original situation’ of both medicine and law 

in the following terms: ‘[o]n the side of medicine, we have a caregiving agreement that unites 

the physician and his patient in a single struggle; on the judicial side, a sentence that separates 

the protagonists, designating one as guilty, the other as a victim’.555 Would this typology, 

however, still hold if the ‘sentence’ is removed from any setting in which the adjudication of 

criminal guilt is the main objective? 

 

Even if the answer is in the negative, Ricoeur’s comparison between legal decisions and 

medical decisions is relevant because it is focused on the mediation between general rules 

and concrete cases. It is in the in-between area of normativity and decision-making that 

interpretation and argumentation come about; what Ricoeur calls ‘application’, i.e., ‘to apply 

a rule to a case or to find a rule for a case … amounts to producing a meaning’.556 Ricoeur’s 

‘little ethics’, then, are quite simply the social relations that allow for people to encounter 

each other (or ‘the other’) through a community, much like Putnam’s own ethical standpoint, 

and almost undistinguishable from another French philosopher, Emmanuel Levinas.557 

Towards the end of his essay on legal decision-making, and once again reducing adjudication 

to criminal sentencing, Ricoeur finds that the purpose of legal decisions is to ‘re-establish the 

social bond’.558 

 
553 Ibid, 214. The word prudentia is the Latin translation of the Greek word phronesis. 
554 Ricoeur, Reflections on the Just (n 552) 214. 
555 Ibid 217. 
556 Ibid 217 and ff. 
557 See: Emmanuel Levinas, Humanism of the Other (University of Illinois Press, 2003). The extent to which 
‘otherness’ creates ethical communication in Levinas is discussed in Jeffrey Dudiak, The Intrigue of Ethics: A 
Reading of the Idea of Discourse in the Thought of Emmanuel Levinas (Fordham University Press, 2001) 109–
110.. 
558 Ibid, 222. 
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The train of thought which leads from interpretation to community to ethics is not uncommon 

in international jurisprudence, particularly in the natural law tradition of Medieval Europe. 

Thus, the purpose of referring in detail to Ricoeur’s work is to illustrate how modern 

reactions to religious morality, on the one hand, and scepticism on the other, have still 

managed to find that community interests provides the necessary conditions of ethical 

judgment. Whether the community is historical, contingent, necessary, or accidental, seems 

beside the point to the sort of open-ended pragmatism exhibited by Ricoeur, as its occurrence 

is enough for his ‘little ethics’. Whether this ethical framework is indeed thin (or little) 

exceeds this section, but it is noteworthy that its attempt to ground ethics in the ability to 

navigate the grey area between rules and cases has immense implications for international 

law. After all, international law can look and behave very differently to domestic criminal 

litigation, and any reestablishment of ‘the social bond’ is not available after the rendering of 

an international judgment. This may very well be because this judgment is not passed by an 

independent adjudicative body, but by the very agents of the system, which would make any 

consideration of societal ethics perhaps even more relevant. 

 

5.2.3.  The office of the international lawyer 

 

The third strategy to graft an ethical vocabulary onto international law may be loosely 

referred to as ‘ethics of office’. Like meaningful action, it cannot be conceptually divorced 

from pragmatism in the sense that it is driven by similar anxieties and exhibits some similar 

features. In this section I will only discuss two forms of the scholarship of office, one that we 

can call ‘office of duty’ and another we can call ‘dialectic office’. 

 

What I call the ‘office of duty’ is the tradition which is closely associated with Max Weber 

and which flowed from his separation between official duties and personal morality.559 There 

is no need to reconstruct the intellectual tradition that led to the development of the Weberian 

archetype of office, as it is sufficient to recall some of its defining features. Like Aristotle 

 
559 Max Weber, ‘The Profession and Vocation of Politics’ in P Lassman and R Speirs (eds), Weber: Political 
Writings (Cambridge University Press, 1994) 309. 
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and other ontological ethicists, Weber is mostly concerned with the responsible exercise of 

authority and power over a political community. To this end, Weber mostly speaks of 

personal traits that lead to responsible leadership, notably ‘ethical discipline and self-

denial’.560 This sort of conception of civic duty belongs properly to a Ciceronian tradition, 

where citizenship is broken into the different roles and offices that people may occupy and 

moral standards distributed accordingly. As Conal Condren notes, the historiography of civic 

duties shows that the configuration of personhood into public roles was specifically oriented 

to groom different temperaments into the needs of societal compromise.561  

 

Weber, however, anticipates the problem of decision-making not in terms of a dialectic of 

abstraction and concretion (like Ricoeur) but rather one of temperament, describing the 

fundamental problem of leadership in terms of psychoanalysis: ‘[t]he problem is precisely 

this: how are hot passion and cool judgement to be forced together in a single soul?’.562  

Weber’s argument, of a distinctly protestant ethic, is thus reduced to the idea that through 

virtuous control of feelings one is more apt to navigate public citizenship, something which 

is reminiscent of the Kantian notion of virtue as the purification of the self through continuous 

(quasi-religious) purification.563 The ‘rational’ control of feelings, for this protestant 

tradition, makes better citizens. 

 

It is easy to be swayed by Weber’s famous distinction between person and duty, although the 

tradition of thought that he represents has some important contrasts with the traditions of 

pragmatism or interpretation. To begin with, the theoretical underpinnings of this 

metaphysical separation of the persona are fundamentally grounded on a pious morality 

where self-sacrifice, guilt, and sensual inclinations are heavily censored. While this might 

not be a problem for religiously-inclined individuals who prefer to see their own moral 

ontology govern social relations, it cannot convincingly portray itself as a neutral ‘rationalist’ 

 
560 Ibid 331. 
561 Conal Condren, Argument and Authority in Early Modern England: The Presupposition of Oaths and Offices 
(Cambridge University Press, 2006) 15–35. 
562 Weber (n 559) 353. 
563 Immanuel Kant, ‘The Metaphysics of Morals’ in Mary J Gregor (ed & trans), Immanuel Kant: Practical 
Philosophy (Cambridge University Press, 1996) 254 and ff. 
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account susceptible of universalisation.564 Furthermore, Weber’s reliance on Luther and his 

displacement of personal accountability is problematic at best, as Klabbers notes, leaving the 

‘duty of office’ reduced to a thin account of what was probably Weber’s own temperamental 

projection.565 By invoking Luther’s appearance before the Diet of Worms in 1521, Weber 

seemed to place himself outside the possibility of societal dialogue, for the mere utterance of 

ethical duties is not enough. In other words, without accountability it seems impossible to 

conceive a serious theory of virtue ethics. Perhaps the vagueness with which one is to judge 

whether a decision-maker has acted in accordance with the duties of her office explains the 

impressive variety of the concept throughout history.566 

 

On the other there is what we may call the ‘dialectic office’, associated with Giorgio 

Agamben and his Opus Dei: An Archaeology of Duty.567 In it, Agamben takes a completely 

different route, arguing that the notion of office was born in a very specific moment: the 

displacement of pagan ethics in favour of the office of the priest.568 For Agamben, the duties 

of office emerge from the ‘aporia’ between mystery and administration, life and rule, zoe and 

bios.569 

 

Agamben’s highly stylised prose suggests that it was through the division of the priest’s 

function between liturgy and ‘mystery’ (i.e., the actual moral agency of the person 

performing the liturgy) that led to the birth of the office and its accompanying duties.570 

However, this has little to no support from a historical perspective.571 More than a 

methodological shortcoming, Agamben’s account of office (which he blames for all sorts of 

social ills ranging from humiliation and repression to Nazism) falls short of the necessary 

epistemological and argumentative requirements to be a credible rival theory to the 

intellectual tradition mentioned previously. For one, his ‘archaeology’ or ‘genealogy’ (he 

 
564 Ian Hunter, ‘The Morals of Metaphysics: Kant’s Groundwork as Intellectual Paideia’ (2002) 28(4) Critical 
Inquiry 908. 
565 Klabbers, ‘Towards a Culture of Formalism? Martti Koskenniemi and Virtues’ (n 469) 419. 
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567 Giorgio Agamben, Opus Dei: An Archaeology of Duty (Stanford University Press, 2013).  
568 Ibid xii. 
569 See: Ibid 28. 
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571 Ian Hunter, ‘Giorgio Agamben’s Geneaology of Office’ 4(2) European Journal of Cultural and Political 
Sociology 166. 
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uses the terms interchangeably) does not attempt to theorise a historical construction, but 

rather to reproduce a Heideggerian account of Being in terms of religious operationalisation 

of virtue.572 Furthermore, his own account of the intellectual history of both office and 

citizenship in nineteenth century Germany is dubious at best, as he offers a meta continuity 

that goes uninterrupted from Pufendorf to Kant.573 

 

Thus, both the Weberian as well as the contemporary, critical conception of office are of little 

help in contemporary political theory. Both the philosophical tradition from which these 

conversations emerged, and the shape that they took, were unpersuasive. The strategy of 

office has some noble promises, but it leaves little room for a discourse on social interaction 

and accountability, which makes it, in my own reading, a weak candidate to substitute for 

deontological ethics. 

 

5.3. Conclusion 

 

Being an international lawyer is acting like an international lawyer – an action which is both 

enabled and restricted by the language used within the community. But acting like an 

international lawyer is in itself an ethical choice in favour of a theory and its vocabulary. This 

theory – whatever form it may take – logically requires a normative agenda. Thus even if 

there are still committed legal positivists that see no place in a discussion of law for 

considerations of a political or ethical character, and even if realism and existentialism have 

failed to prove that human history affects the application of law in concrete cases, the 

decision to hold onto the vocabulary of law is an expression of disciplinary loyalty.  

 

In this sense, this chapter offered a reading of critical theory which accommodates the need 

for dissent; a tradition of critique which constantly looks inwards to continuously fix 

whatever feels wrong. Perhaps a more vivid example of this anxiety can be seen by the 

encounter of laws between those representatives of violent legal systems with those 

representatives of injured legal systems. As Anne Orford describes, when encountering a 

 
572 Agamben (n 567) 55–62. 
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legal system which has long been marginalised by the colonisation of a foreign system of law 

in a setting where an international lawyer might represent the powerful, self-deprecation just 

does not feel like an honest answer.574 The potent question posed by those who see her as a 

representative of a system of which she is deeply critical is ‘where is your honour?’. In other 

words, ‘how do you manage to live with yourself if you live according to a system you are 

critical of?’. It is a powerful reminder that we are a part of a vocabulary that has its own 

overdue bills when it comes to the violent displacement of other world-visions. This situation 

‘showed what it might mean to take responsibility for that which one represents, and 

performed what it is to witness, and be witnessed by, another law’.575 Critical scholars of 

international law are still representatives of international law. This means that deciding to 

speak the vocabulary of international law as a response to issues of social reality, even if it 

remains sharply critical of the discipline, makes us representatives of it.  

 

All of this helps us react to Lon Fuller’s call for the redeployment of ethical language in law. 

While I recognise that the grand-narrative of legal traditions has reduced the role of justice, 

equality, or politics to the rise and fall of positivist debates on the creation of law, it is hard 

to argue that talk about politics has ever been absent from critical legal scholarship.  

However, the way we choose to canvas our own history is itself an expression of our 

inclinations. We may reject the idea that political choices are part and parcel of the everyday 

decision-making of international law, and we may reject it as a matter of principle for adding 

to the overwhelming indeterminacy of legal decision. We may choose, however, to describe 

these decisions in political terms without adhering to metanarratives on the alleged universal 

power of neutral reason. As I have explained, there are serious historical and theoretical 

reasons to doubt Kantian epistemology and the way it has affected our discipline, which 

makes it difficult to ground any credible ethical vocabulary after both the rationalist 

revolution in the humanities and the postmodern challenges to it. However, if judging actions 

on how they serve the interests we favour in our field seems natural, then pragmatic ethics is 

a good way to go. It mixes some persuasive traits of realism, critical theory, deontology, and 

pragmatism. It exhibits a commitment to truth, reality, and the work-around to day-to-day 
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problems. It gives a credible answer to the analytical challenge, as expressed by Alfred C. 

Ewing, when he asks ‘why on earth should I be debarred from doing something, not because 

my doing it produces bad consequences, but because, if everybody did it, which I know will 

not be the case, the consequences would be bad?’.576 It retains finite practical judgment where 

things that may be bad are just as good as things that may be good, by adding the historical 

conceptual perspective where progress is an option. 

 

In this chapter I have also reviewed, in some detail, Paul Ricoeur’s contribution to  

philosophical interpretation and legal decision-making, as he stands as one of the most 

influential contemporary authors to have attempted to bridge the gap between critical and 

philosophical hermeneutics. While he is much closer to philosophical hermeneutics in that 

he rejects Habermas’ fundamental critique (the ‘hermeneutic claim to universality’) as being 

itself part of a critical tradition, his quarrel with Gadamer is mostly directed at his scepticism 

of method in the humanities which, according to Ricoeur, stops him from ‘doing justice to a 

critique of ideology as the modern and post-Marxist expression of the critical approach’.577 

For Ricoeur there is always a meaning to be discovered, and the task is much too technical 

to be left without methodology. In any event, Ricoeur’s contributions to moral philosophy 

would not differ significantly from pragmatist ethics, at least in the way that I understand 

him. If nothing else, Ricoeur’s work is a helpful reminder, as the popular expression goes, 

that it doesn’t matter if the cat is black or white as long as it hunts mice. In other words, it 

lends credibility to the notion that philosophical hermeneutics does indeed contain the 

necessary critical tools within its tradition. 

 

The last strategy that I have discussed for the adoption of ethical standards in public spaces 

concerns the notion of office and the ethics of office. Broadly speaking, I have argued that 

regardless of the form that this argument takes, it is difficult to take it seriously both for 

historical and philosophical reasons. On the side of history, it seems clear that the vocabulary 

of office has never achieved a necessary consensus for it to have a meaningful shared 

understanding. The notion of ‘duties of office’ in this sense, is unreliable because it lacks any 
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feature that allows us to distinguish it from any other exercise of power. From a philosophical 

point of view, it seems counter-intuitive to adopt a framework for a pragmatic ethical 

vocabulary from a tradition which is markedly religious in its substance and in its rites. In 

other words, the purging of sensual inclinations seems like a weak substitute for the 

pragmatism of actively constructing peace in the contingency of community. 

 

One of the attractive aspects of pragmatism is its claim that critique implies alternatives of 

action. In other words, instead of asking ourselves whether the aerial strikes in Kosovo in the 

1990s were good or bad, we can ask ourselves if that is the best we got. This is a legally 

relevant question, insomuch as the practical option of doing something which conforms to 

another standard is itself a principled reason to explore the legality or illegality of certain 

choices. The mere alternative accepts that we can do better than we have done, and failing 

that, we still have the option to fall back on scepticism about our discipline. Unfortunately, 

however, different alternatives – in the broadest sense of the word – have been limited by 

existing discourses which seem all to ready for binary and principled choices. On this point, 

philosophical hermeneutics tells us that Being always exceeds interpretation, or in other 

words, that we can always come up with a different reading of what happened. Our agency 

in creating that reading, and its political implications, is always situational, contextual, and 

lacking a prefigured blueprint.578 In this way, it is important to realise that this never-ending 

tradition of intense self-criticism and ‘hermeneutical phenomenology’, as Heidegger would 

have called the existential interpretation of the interpreter, constitutes precisely a form of 

international legal phronesis that gives us some tools to analyse a contingent reality. 

 
578 Robert H Jackson, ‘The Situational Ethics of Statecraft’ in Cathal J Nolan (ed), Ethics and Statecraft 
(Greenwood Press, 1995) 28. 
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6. Chapter VI: Reinterpreting Military Intervention 

 

In the previous five chapters I have discussed the philosophy behind interpretation to develop 

a response to the question ‘what is the interpretive task of the legal adviser?’ Broadly 

speaking, I have argued that international legal interpretation of the rules governing the use 

of force has remained largely a methodological endeavour that gives no space for normatively 

instructive accounts of international law. In this chapter I turn to the contingencies that 

become apparent under a hermeneutic view of international law and the use of force to 

illuminate the possibilities that legal advisers have. 

 

The purpose of this chapter is neither to offer a case-study of the use of force that advances 

the broad interpretivist argument, nor to add some insight into the legality or illegality of the 

different events of the use of force discussed. Instead I aim to offer a hermeneutic reading of 

a mainstream discourse on the use of force. In this way I also look to highlight the importance 

of the way in which we tell the history of intervention, as this reading of the past is as 

dispositive to international law as our conclusions on the legality or illegality of an action.  

 

To this end, in this chapter I discuss the history of the law of the use of force over the last 

twenty years in interpretive terms, in order to underscore the political stakes that have come 

articulated in the mainstream, rationalist discourse of international law and collective 

security. To this end, in Section 6.1 I discuss the legal discourse in the aftermath of 9/11 in 

terms of mythmaking and distorted communication. In Section 6.2 I discuss two 

argumentative strategies that have been deployed in order to appropriate the vocabulary of 

the law of the use of force, either through over-technification or through semantic distortion. 

In Section 6.3 I explore how the different argumentative strategies surrounding the ‘War on 

Terror’ have displaced hermeneutic authority for politically arbitrary purposes. 

 

6.1. Mythmaking and distorted communication 

 

Philosophical interpretation embraces a non-methodological look at the past in order to read 

meaning into contemporary and future practices. Earlier, I explained how adherence to this 
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premise – i.e., whether it was possible to remain neutral before the structural limitations 

introduced by the unfair distribution of interpretive resources – marks the distinction between 

critical and philosophical interpretation.579 As such, much depends on the claim that 

interpretivism makes on the possibility of the transmission of meaning through time through 

the use of language. What happens, however, when language is systematically distorted in 

such a way that it ‘produces a system of reciprocal misunderstandings which, due to the false 

assumption of consensus, are not recognized as such’?580 

 

In this context, it is interesting to note that legal discourse on the use of force in the last 

twenty years operates under some false assumptions of consensus, most notably on the 

perceived change of foreign policy of the United States depending on its ruling party. In other 

words, there is a discursive myth that there has been significant change in the practice of 

foreign intervention, which has itself distorted the ways by which tradition can indicate which 

shared meanings are acceptable or not. Thus, for example, the bitter disagreement over the 

legality of Operation Iraqi Freedom, the Nobel Peace Prize awarded to Barrack Obama, and 

the deep unpopularity of the Trump presidency, could reasonably indicate deep changes in 

the defence policy of the US. 

 

To begin with, there are significant continuities between the official National Security 

Strategies of the Bush and Obama administrations.581 As recognised by the US Department 

of State’s chief legal adviser, Harold Koh, there was an explicit attempt to maintain more 

continuity than change from the Bush administration’s foreign policy.582 Notably, Obama 

maintained – after almost a decade after the 9/11 attacks, and after the allegation that Iraq 

 
579 Although philosophical and critical interpretivists agree that this is a possibility, they disagree on whether 
one can be placed outside this ‘universality’. On the specific notion of systematically distorted communication, 
Habermas argues that ‘[o]nly a neutral observer notices that the participants do not understand one another. 
However, as long as we communicate in a natural language there is a sense in which we can never be neutral 
observers, simply because we are always participants. That is, and as I have argued elsewhere, any attempt to 
locate misunderstanding in communication is itself part of a further (or possibly the same) process of reciprocal 
communication, and therefore not the result of “observing” such processes. The critical vantage-point can never 
be better than that of a partner in the communication’. Jürgen Habermas, ‘On Systematically Distorted 
Communication’ (1970) 13(1) Inquiry 205, 206 
580 Jürgen Habermas, ‘On Systematically Distorted Communication’ (1970) 13(1) Inquiry 205, 206. 
581 Christine Grey, ‘President Obama’s 2010 United States National Security Strategy and International Law on 
the Use of Force’ (2011) 10(1) Chinese Journal of International Law 35, 40. 
582 Koh (n 13). 
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had produced weapons of mass destruction had been thoroughly debunked – that the United 

States continued to be at war and that the biggest threat to the United States continued to be 

‘the pursuit of nuclear weapons by violent extremists and their proliferation to additional 

states’.583 Additionally, the administration maintained the paradigm of being in a global 

conflict against abstract groups. Instead of the waging a war on ‘terror’, the US was now at 

war ‘with a far reaching network of violence and hatred’.584 Obama’s administration not only 

renewed and, in some areas, expanded the military effort in Iraq and Afghanistan, but 

maintained that the justification for the occupation was self-defence, as opposed as the ex-

post facto consent of the territorial governments.585 Most importantly, under President 

Obama, lethal operations outside the Middle East increased in the form of targeted killings.586 

It is accurate to say that in the last twenty years, only Donald Trump has restrained from 

increasing military presence abroad.587 

 

Whether in the language of the ‘Axis of Evil’, as President Bush called it in his State of the 

Union Address, or the ‘War on Terror’, as his National Security Strategy called it a year later, 

or the war against a ‘far reaching network of violence and hatred’, as President Obama called 

it during his tenure, the United States has only increased its aggressive operations 

abroad.588Articulating its position as self-defence, the American government has slowly but 

steadily intervened abroad without the apparent need to renew the legitimacy and, in some 

instances, refused to justify its military strikes abroad altogether.589 In this sense, and unlike 

the Bush administration, it became ‘a characteristic feature of the Obama administration’s 

approach to pick and choose from the legal concepts of self-defence and armed conflict in 

order to design a flexible normative framework for its operations against Al Qaeda and other 

 
583 ‘The 2010 National Security Strategy of the United States of America’ (The White House) 4 
<https://obamawhitehouse.archives.gov/sites/default/files/rss_viewer/national_security_strategy.pdf>. 
584 Ibid 1. 
585 Grey, ‘President Obama’s 2010 United States National Security Strategy and International Law on the Use 
of Force’ (n 581) 42–43. 
586 Ibid 45. 
587 For a contrary view, see: Christian Henderson, ‘The 2010 United States National Security Strategy and the 
Obama Doctrine of “Necessary Force”’ (2010) 15(3) Journal of Conflict and Security Law 403. 
588 Kristina Daugirdas and Julian Davis Mortenson, ‘Contemporary Practice of the United States Relating to 
International Law’ (2015) 109(1) American Journal of International Law 174, 201–206. 
589 Christian Schaller, ‘Using Force Against Terrorists “Outside Areas of Active Hostilities”—The Obama 
Approach and the Bin Laden Raid Revisited’ (2015) 20(2) Journal of Conflict and Security Law 195, 199. 
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extremist groups abroad’.590 It is worth asking whether the domestic political perception of 

the different American presidents has nurtured the myth of rupture between their foreign 

policies. In hermeneutic terms, in order to know where to go, it remains important to 

understand where we were, which requires some sort of fidelity towards the capacity of 

language to be able to transmit undistorted communication. Breaking the myth that there 

have been practical improvements throughout the successive administrations helps us 

understand what sort of changes we demand from the consensus. 

 

This illustrates how contemporary interpretive theory is based on the concept of 

communicative action, that is, the possibility of addressing the conflicts that emerge in the 

economic or political systems as a social group that has no intimate connection apart from 

the solidarity that emerges from national identity. In Habermas’ words, ‘the communicative 

mastery of these conflicts constitutes the sole source of solidarity among strangers-strangers 

who renounce violence and, in the cooperative regulation of their common life, also concede 

one another the right to remain strangers’.591 It is thus no surprise that hermeneutics stresses 

the importance of meaningful communication in the public sphere for the peaceful 

conduction of political affairs. This is a common trait of modern and contemporary existential 

philosophy, which is captured nicely by Nietzsche when he attempts to describe the 

problematic relationship between past and present in a political community: 

 

[S]ince we are the outcome of earlier generations, we are also the outcome of their 

aberrations, passions, and errors, and indeed of their crimes; it is not possible wholly 

to free oneself from this chain. If we condemn these aberrations and regard ourselves 

as free of them, this does not alter the fact that we originate in them. The best we can 

do is to confront our inherited and hereditary nature with our knowledge of it, and 

through a new, stern discipline combat our inborn heritage and implant in ourselves a 

new habit, a new instinct, a second nature, so that our first nature withers away.592 

 

 
590 Ibid 195. 
591 Jürgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy, 
tr William Rehg (Polity Press, 1996) 308. 
592 Friedrich Nietzsche, Untimely Meditations (Cambridge University Press, 1983) 76. 
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When rhetoric manages to pierce public consciousness to a point where it effectively creates 

a myth of national identity, public solidarity is eroded as understanding is substituted for 

misunderstanding, communicative action by systematically distorted communication. In the 

words of Habermas, ‘the pathology of social institutions and that of individual consciousness 

reside in the medium of language and of communicative action and assume the form of a 

structural distortion of communication’.593 It is not just that one needs to understand what is 

going on in order to address it, but that the myth of change – that is, the appearance of 

understanding – ends up hiding a perverse suppression of dissent. In the political language 

of John Dewey, ‘the essential need is the improvement of the methods and conditions of 

debate, discussion, and persuasion’.594  

 

6.2. Semantic appropriation 

 

6.2.1.  Folk international law 

 

The first strategy that has been deployed to semantically appropriate the language of law in 

the global ‘War on Terror’ has been to articulate the legal situations in a vocabulary that, by 

design, obscures understanding. As explained by Modizardeh, it is: 

 

[A] law-like discourse that relies on a confusing and soft admixture of [international 

humanitarian law], jus ad bellum, and [international human rights law] to frame 

operations that do not, ultimately, seem bound by international law—at least not by 

any conception of international law recognizable to international lawyers, especially 

those outside of the U.S.595 

 

Because of the societal relationships that communicative action entails, the vocabulary of 

law poses a challenge for pedagogic communication. Military strikes abroad are rarely argued 

in technical, legal terms to domestic audiences. The justifications offered to specialised 

 
593 Jürgen Habermas, Knowledge and Human Interests (Beacon Press, 1971) 288. 
594 John Dewey, The Public Sphere and Its Problems (Swallow Press, 1980) 208. 
595 Naz K Modizardeh, ‘Folk International Law: 9/11 Lawyering and the Transformation of the Law of Armed 
Conflict to Human Rights Policy and Human Rights Law to War Governance’ (2014) 5(1) Harvard National 
Security Journal 225, 225–226. 
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forums most frequently comes in the language of law.596 As such, legal academia has a 

particularly important role of mediation between different ‘steering mechanisms’ like the 

political system or the economic system with the public space in which people live and 

communicate.597 Even outside the situational ethics of philosophical interpretation, legal 

advisers have an added responsibility to engage in good-faith, public articulation of the 

opinions that pave the way for the exertion of violence.  

 

The systematic distortion of the legal vocabulary was also a conscious development, if not a 

deliberate strategy of lawyers after 9/11. When legal advisers noticed that President Bush 

meant the ‘war’ bit of the ‘war on terror’ seriously, they attempted to back-peddle the 

discourse of armed conflict, to a point where the President himself felt the need to publicly 

reassert his position.598 As Modizardeh notes,  9/11 marked the beginning of the tectonic 

clash of approaches to war, as the Bush administration came crashing onto the orthodox 

humanitarian law discourse.599 The next few years marked what was essentially a profound 

re-shaping of the field, mostly dressed as a reaction to the ‘challenges’ posed by ‘the war on 

terror’.600 In reality, war lawyers around the globe – coming to terms with their new leading 

role – did not really see how the ‘war on terror’ should challenge the concepts of international 

humanitarian law, as can be seen by the address of Jakob Kellenberger, president of the 

International Committee of the Red Cross, to the 28th international conference of the ICRC 

in 2003: ‘[i]nternational humanitarian law, in its current form, is, on the whole, adequate as 

a legal basis for responding to the challenges of contemporary international armed 

conflicts’.601 The reaction of the humanitarian legal establishment was to come out and 

defend their discipline and not to engage with the details of American military policy. This 

 
596 Kritsiotis (n 4). 
597 Jürgen Habermas, The Theory of Communicative Action, vol 2 (Beacon Press, 1987) 119–152; Habermas, 
Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy (n 591) 278–278, 409. 
598 Mary Ellen O’Connell, ‘When Is a War Not a War? The Myth of the Global War on Terror’ (2005) 12 ILSA 
Journal of International and Comparative Law 535, 539. 
599 Modizardeh (n 595) 237. 
600 See: Gabor Rona, ‘Interesting Times for International Humanitarian Law: Challenges from the “War on 
Terror”’ (2003) 27(2) The Fletcher Forum of World Affairs 55. 
601 Jakob Kellenberger, ‘Address at the 28th International Conference of the Red Cross and Red Crescent’ 
(ICRC, 3 December 2003) <http://www.icrc.org/eng/resources/z3temp/traning%20tests/5tvhu9.htm>.  
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caution was perhaps due to the much-too-real possibility of the US abandoning any legal 

restrain at the time.602 

 

What followed was ‘perhaps the darkest days for international lawyers working on the war 

on terror’.603 It included the practice of torture by the United States on its enemies. It also 

started to involve, step by step, the slow degradation of the international legal vocabulary to 

a point where it became unrecognisable, at least by non-American lawyers. This distortion 

was so discomforting that the US Department of Justice had to explicitly inform the public 

that it would supress the use of the term ‘enemy combatant’, replacing it with a pseudo-status 

which amounted to the denial of any legal prerogative for people captured in the context of 

the ‘war on terror’ – from official, governmental databases.604 

 

That there was intellectual and scholarly aid in constructing a system which was essentially 

devoid of any internal coherency, formal validity, or ethical integrity, is cause for alarm. A 

cursory reading of the ‘Torture Memos’, drafted with the with the help of several lawyers, 

reveals immediate and unacceptable recommendations.605 Harold Koh’s inconsistencies, 

having accused the Bush administration of creating legal-free zones,606 only to join the 

Obama administration and some years later essentially justify the same logic, is publicly 

known.607 Commenting on the role that lawyers and academia were playing in the ‘war on 

terror’, and before academics started to become legal advisers en masse during the Obama 

years, Jeremy Waldron asked: 

 

How did this happen? How did our profession end up in a situation in which bright 

lawyers and law professors are described by their peers as war criminals, complicit in 

war crimes, or in conspiracy to violate the laws of armed conflict, and where their 

 
602 Modizardeh (n 595) 240. 
603 Ibid 246. 
604 ‘Department of Justice Withdraws “Enemy Combatant” Definition for Guantanamo Detainees’ (Department 
of Justice, Office of Public Affairs, 13 March 2009) <https://www.justice.gov/opa/pr/department-justice-
withdraws-enemy-combatant-definition-guantanamo-detainees>. 
605 ‘Working Group Report Detainee Interrogations in the Global War on Terrorism: Assessment of Legal, 
Historical, Policy, and Operational Considerations’ (US Department of Defense, 4 April 2003) 
<https://www.washingtonpost.com/wp-srv/nation/documents/040403dod.pdf>. 
606 Harold Koh, ‘Setting the World Right’ (2006) 115 Yale Law Journal 2350. 
607 Koh (n 13). 
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colleagues must rebut these characterizations? How did it happen that we had to begin 

drawing distinctions of this kind among our friends?608 

 

All this occurred even before the US heavily expanded its ‘targeted killing’ practice.609 Since 

then, a significant body of scholarly literature has buttressed the legality of the American 

President’s right to create – in private – a ‘kill list’ whose members are then assassinated by 

the American military apparatus.610 The oddity of this situation extends to the fact that these 

assassinations have occurred at places or moments where the intensity threshold of 

humanitarian law was not met, or that some of them were made is a ‘side payment’ for some 

other favour made by the host nation.611 It amounts to inviting a different country – with 

superior military capacity – to assassinate persons in your territory that are undertaking, at 

the most, domestic criminal activity. The situation is even more alarming when we consider 

that the criteria of difficulty is employed in these strikes, such as whether it is easier to kill 

or to capture.612 

 

Even if these targeted assassinations were legal – an assessment which grows weaker and 

weaker through time, as the United States insists that it is operating under self-defence and 

continues to act under the congressional authorisations in 2001 and 2002 in these strikes even 

outside Iraq and Afghanistan to this day613 – it does not mean that a State should, as a matter 

of policy, engage in them. Philosophical interpretation attempts to make the ethical judgment 

part of the legal advice in a way that politically commits the interpreter. It makes the adviser 

responsible for the sort of profession she envisages when she participates in a decision-

making process that engages with violence, torture, and war. 

 
608 Jeremy Waldron, ‘The Rule of International Law’ (2006) 30(1) Harvard Journal of Legal and Public Policy 
15, 28. 
609 Schaller (n 589) 201. 
610 See: Beth van Shaack, ‘The Killing of Osama Bin Laden and Anwar Al-Aulaqi: Unchartered Legal Territory’ 
(2011) 14 Yearbook of International Humanitarian Law 255, 292; Jens David Ohlin, ‘The Duty to Capture’ 
(2013) 97(4) Minnesota Law Review 1268. 
611 Oona A Hathaway et al, ‘Consent Is Not Enough: Why States Must Respect the Intensity Threshold in 
Transnational Conflict’ (2016) 165(1) University of Pennsylvania Law Review 1, 43. 
612 Multiple news sources confirm that military officials of the US adopted this view. See: Adam Entous, 
‘Special Report: How the White House Learned to Love the Drone’, Reuters (online, 19/02010) 
<https://www.reuters.com/article/us-pakistan-drones/special-report-how-the-white-house-learned-to-love-the-
drone-idUSTRE64H5SL20100518>. 
613 Grey, International Law and the Use of Force (n 8) 233. 
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6.2.2.  Global battlefields 

 

While the Obama administration attempted to change the rhetoric around the ‘War on 

Terror’, the recognition that it was exercising its right of self-defence and engaged in an 

armed conflict against Al-Qaeda effectively meant that the United States was fighting 

multiple, coincident wars outside its own territory. Obama’s war against a ‘far reaching 

network of violence and hatred’ was to be fought in a ‘global battlefield’.614 This effectively 

meant that the United States had transitioned into fighting a non-war in a non-space: it 

became entirely virtual. Hostilities do not need to actually occur, as strikes can take place 

from a great distance, and there is no geographical or temporal limitation, as terror can 

happen anywhere at any time; especially if it is an executive prerogative to determine who is 

engaging in this ‘terror’. This, in turn, explains why these conflicts have been built around 

the rhetoric of terror. Terrorism is a particularly meaningless concept for international law, 

and it is interchangeably used with ‘enemy’, particularly in American legal rhetoric.615  

 

Fully describing the current landscape in legal terms is no easy task. Recall that the US 

invaded Iraq in 2003 under the alleged combined authority of Security Council Resolutions 

678 (1990), 687 (1991), and 1441 (2002). At the time, the ‘War on Terror’ was conducted 

by the Bush administration on the premise that it was not governed by international 

humanitarian law because it fell outside the purview of both international and non-

international conflicts, as it was fought against an organised armed group (non-international) 

that ruled as the de facto authority in Iraq (international). Because the Taliban was 

simultaneously a State and a non-State, according to the US, no protection under 

humanitarian law was available. This was the premise of the ‘unlawful combatant’ rhetoric, 

which sought to deprive prisoners of war of any protection afforded by international law.616 

 
614 Barrack Obama, ‘Remarks by the President on National Security’ (US National Archives, 21 May 2009) 
<http://www.whitehouse.gov/the_press_office/Remarks-by-the-President-On-National-Security-5-21-09/>. 
615 George P Fletcher, ‘The Indefinable Concept of Terrorism’ (2006) 4(5) Journal of International Criminal 
Justice 894; Jeremy Waldron, ‘Terrorism and the Uses of Terror’ (2004) 8(1) The Journal of Ethics 5. 
616 Tamar Meisels, ‘Combatants – Lawful and Unlawful’ (2007) 26(1) Law and Philosophy 31, 36–37. For a 
historical discussion on the rationale behind ‘unlawful combatants’, see: George P Fletcher, Romantics at War: 
Glory and Guilt in Th Age of Terrorism (Princeton University Press, 2002)., especially on pp. 92-112. 
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After the 2005 parliamentary elections, and after George Bush’s ‘end of major combat 

operations’ address in May 2003, the US was present in the Iraqi territory, presumably, on 

the invitation Iraq. This means that in the period of 2003-2005, the United States was 

apparently engaged in three different conflicts: an international armed conflict in relation to 

its presence in Iraqi territory without its consent; a non-international armed conflict in 

relation to fighting against Al-Qaeda once its enmity with the Iraqi State had smoothened, 

and a ‘global’ war against ‘terrorism’ everywhere. Furthermore, spill-over conflicts – such 

as the ongoing war in Syria – are being conducted on the same logic as the original ‘War on 

Terror’, up to the point that every conflict in which the United States has been engaged in, 

since 2001, is conducted under two congressional resolutions authorizing for the use of force: 

the 2001 Authorization for the Use of Military Force Against Terrorists617 and the 2002 

Authorization for Use of Force Against Iraq Resolution of 2002.618 

 

If the legal landscape on the military actions by the United States in pursuit of the ‘war on 

terror’ sound too confusing to understand, it may be exactly by design. It is severely distorted, 

as the theoretical distinctions between a multiplicity of conflicts, packed under different 

regulations, rhetoric, temporal and special limitations, make it almost impossible to discern 

the applicable law for any given action. Some scholars would have us believe that it is 

possible to conceive all these different conflicts as overlapping wars that are individually 

distinguishable and obeying different logics and threats, though it is difficult to see how the 

white noise is anything different to an open invitation for the United States to wage war in 

any place at any time. While prominent American constitutional lawyers have voiced this 

concern,619 unlawful military action keeps spreading under this rationale.620   

 

 
617 AUMF (n 7). 
618 United States Congress, Joint Resolution to Authorize the Use of United States Armed Forces against Iraq 
2002 (Pub. L. 107-243). 
619 Bruce Ackerman, ‘A Critique of the Trump Administration’s Case for Presidential War Making’, Lawfare 
(22 December 2017) <https://www.lawfareblog.com/critique-trump-administrations-case-presidential-war-
making>. 
620 After the chemical attack by the Bashar Al-Assad regime in the Syrian civil war, the US, UK and France 
launched an air strike against Syria. While the UK maintained its argument that it was doing so as a matter of 
humanitarian intervention, the American government seems to have dispensed with any legal justification 
whatsoever. See, however: Anders Henriksen, ‘Trump’s Missile Strike on Syria and the Legality of Using Force 
to Deter Chemical Warfare’ (2018) 23(1) Journal of Conflict and Security Law 33. 
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6.3. Hermeneutic authority 

 

6.3.1.  Constructive ambiguity  

 

In order to address the contemporary ambiguities that surround the prohibition of the use of 

force, it is useful to recall Judge Simma’s considerations regarding the Court’s refusal to 

address issues of self-defence in the Armed Activities case, discussed in Chapter I:  

 

Such a restrictive reading of Article 51 might well have reflected the state, or rather the 

prevailing interpretation, of the international law on self-defence for a long time. 

However, in the light of more recent developments not only in State practice but also 

with regard to accompanying opinio juris, it ought urgently to be reconsidered, also by 

the Court. As is well known, these developments were triggered by the terrorist attacks 

of September 11, in the wake of which claims that Article 51 also covers defensive 

measures against terrorist groups have been received far more favourably by the 

international community than other extensive re-readings of the relevant Charter 

provisions, particularly the “Bush doctrine” justifying the pre-emptive use of force.621 

 

I suggested earlier that, in comparison to the current debates, the rules governing the use of 

force and the related Security Council practices were largely uncontroversial. At the time, 

there had been no reason to suspect that a Security Council mandate could be implicitly 

revived. In the context that led to the invasion of Iraq in early 2003, The extent to which the 

British and the Australian positions were unsettling agreed legal interpretations of past 

practices in an effort to pass as a credible readings of the Charter of the United Nations is a 

testament to the degree of flexibility that professional tradition has for legal advisers. 

 

This much is clear from the discussions that led to the adoption of Resolution 1441. In the 

morning of 8 November 2002, after Resolution 1441 was adopted, no-one in the Security 

Council thought it had any relation to an authorisation for the use of force. The Secretary-

 
621 Separate Opinion of Judge Bruno Simma in the Case of Armed Activities on the Territory of the Congo 
(Democratic Republic of the Congo v. Uganda) (n 41) 11. 
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General, Kofi Annan, who spoke first, described it as a ‘new opportunity’ for Iraq to comply 

with its obligations and warned that ‘if Iraq’s defiance continue[d] … the Security Council 

must face its responsibilities’.622 The American representative, John Negroponte, not only 

claimed that the resolution was ‘designed to test Iraq’s intentions’, but – against the rationale 

that would later animate the British and Australian governments – that it contained ‘no 

“hidden triggers” and no “automaticity” with respect to the use of force’, though he warned 

that ‘if the Security Council fails to act decisively in the event of further Iraqi violations, this 

resolution does not constrain any Member State from acting to defend itself against the threat 

posed by Iraq’.623 The British representative also clarified that he considered there was no 

‘automaticity’, though unlike his American co-sponsor, he did not claim that there could be 

unilateral enforcement action but rather that the Security Council would have to ‘meet its 

responsibilities’.624 The French representative celebrated the lack of ‘all ambiguity […] and 

all elements of automaticity have disappeared from the resolution’.625 The Mexican 

representative concluded that ‘the belief reflected in the agreed text that the possibility of the 

use of force is valid only as a last resort, with prior explicit authorization required from the 

Security Council’.626 All of the remaining representatives expressed themselves in the same 

terms as their Mexican colleague.627 

 

It is fair to say that the only State which thought there could be a unilateral enforcement of 

Security Council resolutions was the United States, but no single representative expressed 

any opinion that the legal effects of the adopted resolution included an implicit revival of the 

authorisation included in Resolution 678 (1990). And even in this context, the entire 

justification was built on the ‘material breach’ caused by the alleged production of weapons 

of mass destruction, which we now know did not exist. As I have argued, a pragmatic 

approach to international law requires that we have a minimum commitment to reality and 

truth, which can account for a critique against the evidence that was produced for the invasion 

 
622 ‘Records of the 4644th Meeting’ (United Nations Security Council, 8 November 2002) 2 
<https://digitallibrary.un.org/record/478122?ln=en> (‘S/PV.4644’). 
623 Ibid 3. 
624 Ibid 5. 
625 Ibid. 
626 Ibid 6. 
627 The resolution was approved unanimously and thus did not prompt the predictable back-and-forth between 
interventionism and anti-interventionism. 
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of Iraq in legal terms and without escaping the flexible contours of the tradition of 

international law. 

 

The American position, which was anticipated in the morning of the adoption of Resolution 

1441 (2002), came to be part of what was loosely termed the ‘Bush doctrine’. It is generally 

used to describe the alleged right of pre-emptive self-defence and originated from the 2002 

National Security Strategy of the United States which stated that ‘the United States will, if 

necessary, act pre-emptively in exercising our inherent right of self-defence. The United 

States will not resort to force in all cases to pre-empt emerging threats’.628 This argument 

now appears prominently in many of the leading textbooks on public international law and 

the use of force, and it is treated seriously as an argument in international law for the 

justification of military action, even if the respective customary methodology finds it to be 

existent or not.629 It is noteworthy, however, that Article 51 of the United Nations Charter 

conceives self-defence only as a response to an armed attack (which has, in itself, spawned 

an overkill of literature defining the concept of ‘armed attack’) or that reducing the Security 

Council to a rubber stamp on American foreign policy – as it would be lawful for States to 

act unilaterally even when the Council expresses its will through the non-adoption of 

resolutions – makes the unlawfulness of war as little more than a good intention.630  

 

I am not suggesting that the ‘Bush doctrine’ has little support in international law. To do so 

would be to fall into the rationalist trap: there is no prefigured reality out there that can be 

observed and measured. Rather, I am suggesting that the ‘Bush doctrine’ does not exist at all, 

or, to put it differently, that the degree of its performativity stretches the bounds of 

methodology past breaking point. When American legal advisers opted to articulate their 

response to 9/11 in terms of international law, they opted for an interpretive strategy that 

 
628 ‘The 2002 National Security Strategy of the United States of America’ (n 67). 
629 See, for example: Grey, International Law and the Use of Force (n 4) Chapter 4; Ian Brownlie, Brownlie’s 
Principles of Public International Law, ed James Crawford (Oxford University Press, 2012) XI (making the 
distinction between pre-emptive and preventive in order to try and maintain the rationale behind the ‘ticking 
bomb’ scenario). 
630 To get a feeling on how American scholarship also reacts to the obvious perils of allowing unilateral 
interpretation and execution of Security Council resolutions, see: J Lobel and M Ratner, ‘Bypassing the Security 
Council: Ambiguous Authorization to Use Force, Ceasefires and the Iraqi Inspection Regime’ (1999) 93(1) 
American Journal of International Law 124, 12. 
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deliberately unsettled agreed meanings on self-defence and the prohibition of the use of force 

not by looking at the past and carefully crafting a narrative of State practice and opinio juris, 

but by translating their political anxieties into a legal vocabulary. To analyse this strategy 

under inductive methodologies, while laudable, is only half the story.631 

 

The decision to invade Iraq in 2003 has caused far reaching damage, with grave human and 

economic losses. In terms of the success of the American intervention that began under the 

auspices of preventing the production of nuclear weapons, it is worth noting that Al-Qaeda 

did not operate in Iraq before the invasion and eventually transformed into ISIS.632 In this 

context, it is worth considering whether the refusal to respond to the ‘Bush doctrine’, as a 

real concept to be observed, and as the Court’s majority did in the Armed Activities case, may 

be a better answer than legitimising the concept by engaging in its discussion. 

 

6.3.2.  Authoritative interpretation 

 

In discussing the epistemologies of international law, I have suggested that existing theories 

which conceive customary formation in naturalistic terms are misguided as they assume that 

the epistemic units of international law may be measured against each other in such 

meaningful ways that we can distinguish the legal significance of State action without 

needing to imprint our own consciousness. In other words, international law does not have a 

natural thing which is made of, and, as such, there is no naturally corrective mechanism to 

instructively tell us whether something is law-related or unrelated. In this sense, international 

law does not have the judicial advantage of having institutionally authoritative mechanisms 

to interpret what the law us, much like judges in a municipal system. In this way, the authority 

to interpret is not defined by the legal system but is very much undecided. 

 

To illustrate this point, let’s go back to one of the most controversial points decided by the 

ICJ in the Nicaragua and Armed Activities cases. In both situations, as I have explained, it 

 
631 See, for example: C Tams and T Bruha, ‘Self-Defence against Terrorist Attacks: Considerations in the Light 
of the ICJ’s “Israeli Wall” Opinion’ in K Dicke (ed), Weltinnenrecht: Liber Amicorum Jost Delbrück (Duncker 
& Humblot, 2005) 84. 
632 Grey, International Law and the Use of Force (n 8) 256. See also: Fawaz A Gerges, ISIS: A History 
(Princeton University Press, 2017). 
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was dispositive for the law of self-defence whether the United States, in the Nicaragua case, 

had directed and controlled the activities of the contras in such a way that their actions could 

be State-attributable and thus a breach of the prohibition of the use of force.633 Similarly, the 

self-defence argument put forward by Uganda in the Armed Activities case depended on 

whether the actions of the Lord’s Resistance Army could be attributed to the Congo in order 

to trigger the application of Article 51 of the UN Charter.634 In both instances, the Court held 

that in order for an action of an armed group to be attributed to the State, the latter would 

have to exercise ‘effective control’ in accordance with Article 8 of the Draft Articles on State 

Responsibility, which the Court felt reflected customary status.635 

 

Some years later, however, the International Criminal Tribunal for the Former Yugoslavia 

had to decide whether a man named Dusko Tadic had committed grave violations of 

international humanitarian law and should be found criminally responsible for them. The 

‘grave breaches regime’, which defines the actions that are not only prohibited during war 

but which have criminal liability attached to their violation, is a doctrinal category applicable 

only to international armed conflicts.636 Tadic, however, had been involved in a conflict that 

pitted Bosnian Muslims against Bosnian Serbs, and so the Court had to determine whether 

the actions of the Bosnian-Serbian paramilitary groups could be attributed to Serbia thus 

making the conflict international and triggering the applicability of the grave breaches 

regime.637 In doing so, it specifically rejected the high-threshold ‘effective control’ test of 

attribution set out in Nicaragua in favour of the low-threshold ‘overall control’ test which 

would make private actions more easily attributable to the State controlling them. 

 

Because of the effective control v. overall control test debate, there was a brief moment of 

uncertainty as to the appropriate legal standard by which to interpret the degree of control 

necessary for an action to become official. Gilbert Guillaume, then President of the ICJ, put 

 
633 Nicaragua Case (n 10) 105–115. 
634 Case Concerning Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. 
Uganda) (n 28) 143. 
635 Nicaragua Case (n 10) 398. 
636 See: Yves Sandoz, ‘The History of the Grave Breaches Regime’ (2009) 7(4) Journal of International 
Criminal Justice 657. 
637 Appeals Chamber, Prosecutor v Dusko Tadic [1999] International Criminal Tribunal for the Former 
Yugoslavia IT-94-1-A, 131–137 (‘Tadic’). 



196 
 

it in dramatic terms when he argued that the Tadic decision represented a ‘serious risk … [of] 

loss of the overall perspective’ due to the ‘growing specialization of international courts’.638 

The uncertainty was clarified when, in 2007, the ICJ had to decide whether the Serbia and 

Montenegro had violated the Convention on the Prevention and Punishment of the Crime of 

Genocide through the actions of the paramilitary Army of the Republika Srpska. Faced with 

the traditional ‘effective control’ of Nicaragua and the novel ‘overall control’ of Tadic, it 

considered that: 

 

the ICTY presented the “overall control” test as equally applicable under the law of 

State responsibility for the purpose of determining — as the Court is required to do in 

the present case — when a State is responsible for acts committed by paramilitary units, 

armed forces which are not among its official organs. In this context, the argument in 

favour of that test is unpersuasive.639 

 

The Court eventually found that the actions of the Army of the Republika Srpska, which had 

already been found to be genocidal by the International Criminal Tribunal for the former-

Yugoslavia (‘ICTY’), could not be attributed to Serbia and Montenegro as it considered ‘the 

“overall control” test is unsuitable, for it stretches too far, almost to breaking point, the 

connection which must exist between the conduct of a State’s organs and its international 

responsibility’.640 Even though the ICTY’s decision was concerned only with finding 

whether the actions of an armed group could internationalise a conflict for the attribution of 

criminal liability, the ICJ decided that the correct method for the interpretation of the 

relationship between armed groups and a State was its own.641 One member of the ICTY 

 
638 Gilbert Guillaume, ‘Speech by H.E. Judge Gilbert Guillaume, President of the International Court of Justice, 
to the Sixth Committee of the General Assembly of the United Nations’ (International Court of Justice, 27 
October 2000) <www.icj-cij.org/ court/index.php?pr = 85&pt = 3&p1 = 1&p2 = 3&p3 = 1>. 
639 Case Concerning the Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Bosnia and Herzegovina v Serbia and Montenegro) [2007] ICJ Rep. 2007 International Court of 
Justice 921, 43, 404. 
640 Ibid 406. 
641 It is important to note that in doctrinal terms I disagree with both the ICJ and the ICTY in canvassing the 
tests of attribution and internationalisation of conflicts in the same light. For this argument, see: Katherine del 
Mar, ‘The Requirement of “Belonging” under International Humanitarian Law’ (2010) 21(1) European Journal 
of International Law 105. Apart from the Appeals Chambers in the Tadic decision, other authors have argued 
that the ICTY’s approach should be good law for both criminal and State responsibility. See: Bruno Simma, 
‘Universality of International Law from the Perspective of a Practitioner’ (2009) 20(3) European Journal of 
International Law 265, 280. 
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Appeal’s Chamber in the Tadic decision expressed his dissatisfaction with the interpretive 

authority of the ICJ by stating that ‘the Court’s basic assumption, that Article 8 of the ILC 

Articles reflects customary law, is undemonstrated, being simply predicated on the authority 

of the Court itself’.642 

 

The level of control required for attribution is one rule of international law that has given rise 

to the rare occasion where semantic authority is explicitly contested in international law. In 

the absence of centralised, mandatory peaceful resolution of controversies, there is no 

authorised interpreter of the universe of rules that is international law, and as such, the 

struggle for authoritative interpretation becomes a struggle for the privilege to have the last 

word on what international law looks like. This struggle may happen in judicial terms as it 

did with the ICTY and ICJ in the Nicaragua, Tadic, and Bosnian Genocide cases. Similar 

institutional displacements of interpretive authority happen outside judicial forums as well. 

For the purpose of the global ‘War on Terror’, the authority to decide on the meaning of the 

Security Council’s practice is paramount. 

 

In this context, the invasion of Iraq in 2003 has an additional layer of hermeneutic relevance 

which may be seen through the attempts at establishing an authoritative interpretation of 

relevant Security Council resolutions, in particular Resolution 687 (1991) and Resolution 

1441 (2002). In this regard, in this section I will discuss two issues of hermeneutic importance 

surrounding the military action of 2003 through the interpretative debates around the 

collective security system of the UN. On the one hand, the legal justifications for the military 

action in Iraqi territory highlight a debate on who decides disputed meaning. This is largely 

seen in the different approaches taken by the United States and the United Kingdom 

respectively. On the other hand, once the legal arguments were deployed, there is an 

important question as to how they decided some disputed meanings.  

 

The fact that all agreed that there had been a ‘material breach’ does not mean all agreed on 

who was the authorised interpreter of Security Council resolutions. In this case, however, a 

 
642 Antonio Cassese, ‘The Nicaragua and Tadic Tests Revisited in Light of the ICJ Judgment on Genocide in 
Bosnia’ (2007) 18(4) European Journal of International Law 649, 651. 
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disagreement on who should decide whether an authorisation of the use of force had been 

engaged was a disagreement on whether the use of force had been authorised at all, as the 

collective security system of the United Nations is premised on the illegality of hostile action 

except under the auspices of the Security Council or in self-defence. It should be noted that 

at the time of the adoption of Resolution 687 (1991), the Legal Counsel of the United Nations, 

Carl August Fleischauer, had expressed his own view on the effect of the authorisation 

contained therein. We now know, thanks to the lectures delivered many years later by 

Fleischauer’s deputy Ralph Zacklin, that the opinion rendered by the Legal Counsel 

concluded that:  

 

[T]he use of force authorization originating in [Resolution] 678 was a continuing one. 

It had not been set aside by the cease-fire or by the later resolutions 686 and 687 and a 

sufficiently serious violation by Iraq of its obligations under 687 would withdraw the 

basis for the cease-fire and re-open the way to a renewed use of force.643 

 

It must be emphasized, however, that while the prevailing opinion in 1993 was in accordance 

with the Fleischauer opinion, it was also agreed by most members of the Security Council 

that a very high threshold existed to reactivate the mandate of Resolution 687 (1991). This 

explains why much has been made of the characterisation of the mandate and whether it 

constituted a peace-treaty or an armistice, as the former was considered permanent while the 

latter was considered by ‘nature a … transitory measure’.644 Authors who considered the 

resolution to be a peace-treaty, however, emphasised the intention of permanent peace 

conveyed by the language of Resolution 687, which in turn lead to the conclusion that there 

was no authorisation to revive it in 2003.645 Both cases would lead to the rejection of the 

justifications offered in 2003, as Resolution 1441 (2002) did not contain an explicit 

determination regarding previous resolutions, which meant that neither Resolution 687 

(1991) could be revived and if it could, it wasn’t through the ‘implicit’ language of 

Resolution 1441 (2002). 

 
643 Ralph Zacklin, The United Nations Secretariat and the Use of Force in a Unipolar World (Cambridge 
University Press, 2011) 19. 
644 Ibid. 
645 Christine Grey, ‘After the Ceasefire: Iraq, the Security Council and the Use of Force’ (1994) 65(1) British 
Yearbook of International Law 135, 144. 
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There was one important difference in the justifications offered by the United Kingdom and 

the United States. If, arguendo, Resolution 687 (1991) could be the subject of an implicit 

revival, the crucial question then was who was in the position to determine that a breach of 

the cease-fire had taken place.646 The United States believed, even at the time of its adoption 

and against Fleischauer’s 1992 opinion and most Security Council members, that the Council 

did not need to make a further determination about the conduct of Iraq and its breaches of 

the relevant resolutions in order to proceed with a legal, military action.647 The United 

Kingdom echoed this view in its communication to the President of the Security Council 

when it justified its invasion of Iraq in 2003 and took the determination that Iraq was in 

‘material breach’ of the obligations imposed by the Council.648 However, a leaked 

memorandum drafted by the Attorney General of the UK revealed a different view:  

 

[T]he UK has consistently taken the view (as did the Fleischauer [sic] opinion) that, as 

the cease-fire conditions were set by the Security Council in resolution 687, it is for the 

Council to assess whether any such breach of those obligations has occurred. The US 

have a rather different view: they maintain that the fact of whether Iraq is in breach is 

a matter of objective fact which may therefore be assessed by individual Member 

States. I am not aware of any other state which supports this view. (emphasis added) 

 

It should be noted that while the Attorney General disagreed with the United States, he 

seemed to allow for the possibility of a legal breach being determined by its own objectivity. 

Interpretively speaking, legal conclusions cannot follow objectively from the occurrence of 

facts, precisely because facts themselves are defined through interpretation. In this context, 

what might seem as a small interpretive issue has powerful implications. A decision on 

whether the Fleischauer opinion, or the consensus amongst Security Council members at the 

time, or even the Security Council itself had interpretive authority, underlies the events that 

led to the invasion. Furthermore, as a matter of fact, many commentators took the British 

 
646 Michael Wood, ‘Security Council Resolution 687 (1991)’ in Conceptual and Contextual Perspectives on the 
Modern Law of Treaties (Cambridge University Press, 2018) 790, 800. 
647 Zacklin (n 643) 22. 
648 UN Doc. S/2003/350. 
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position as documented in the communications to the Security Council as the action to be 

counted towards the interpretation of legal rules. Kritsiotis, for example, takes them to be the 

over-arching explanation for the invasion of Iraq in 2003: 

 

it is open for us to designate these representations of the United States and the United 

Kingdom as the legal justification provided for the intervention because, even though 

they were made outside the court-room and within the undisputed political context of 

the Security Council, they occurred as a part of a formal exercise of making 

justifications to defend the application of force under international law.649 

 

It should be noted that, in this passage, Kritsiotis is not comparing the different justifications 

offered by the same States, but among the different States of the coalition. There is no reason, 

however, to restrict the scope of this consideration, and insist – as Kritsiotis does – that it is 

open for us to designate which representations count for our interpretation of a rule of law. 

The stakes of this debate are canvassed in hermeneutic terms: whomever can offer the 

defining interpretation, both by deciding the institutional body who should be intrusted with 

giving meaning to words and by choosing which actions count towards the interpretation of 

a rule and which do not. What entirely dogmatic accounts of interpretation fail to account for 

is precisely a situation like this where the distribution of interpretive authority is a distribution 

of power.  

 

As for the way in which these justifications were crafted, there are some important 

hermeneutic premises which should be brought to the forefront. To begin with, let us recall 

how history makes international law.650 I already described how, for example, the reliance 

on the Caroline incident as part of the historical narrative that eventually led to the invasion 

of Iraq shows the strong preference of what past to look at. The choice of actions or incidents 

that go into the pool of interpretive elements defines what the legal landscape looks like. In 

this sense, it is noteworthy that some American literature at the time of the invasion of Iraq, 

which may be understood as a reflection of the official American foreign policy, made some 

 
649 Dino Kritsiotis, ‘Arguments of Mass Confusion’ (2004) 15(2) European Journal of International Law 233, 
242. 
650 Orford, ‘On International Legal Method’ (n 267) 197. 
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similar moves.651 Ruth Wedgwood, echoing the American position at the time, expressed it 

in the following terms: 

 

Defenders of the United States position have available at least two powerful quasi-

constitutional arguments in support of the legitimacy of the threat of force against Iraq 

to maintain the UN weapons inspection regime: these are the conditional nature of the 

1991 cease-fire, and prior practice under the UNSCOM regime, in particular, the use 

of force in 1993 to deter Iraqi interference with inspections.652  

 

The use of force in 1993, however, was not undertaken under the interpretive auspices of the 

United States, but only after the Security Council had determined in Resolution 827 (1993) 

that Iraq had been in material breach of previous Security Council resolutions. This means 

that, even if Resolution 687 (1992) was nothing more than a cease-fire and not a proper 

peace-treaty, its transitory nature did not displace the institutional interpretive authority. On 

this point, Wedgewood is not adding anything new to the rationale that the UN’s Legal 

Counsel had already espoused in 1992, as the crucial issue was not whether the mandate of 

Resolution 687 (1992) was transitory but who was authorised to make that determination. 

Using the events of 1993 as a precedent for the military action in 2003 either overlooks 

interpretive authority and hermeneutic power as one of the crucial stakes, or functionally 

distorts the history of military intervention. 

 

6.4. Conclusion 

 

In this Chapter I have discussed some of the contemporary themes of the use of force in 

interpretivist terms. The goal of this endeavour is to highlight the contingency of the different 

approaches towards interpretation, which present themselves as the natural techniques of 

meaning-making. In contrast, I have shown how hermeneutic consciousness makes 

normative agendas part of the discussion of how we engage with international law in terms 

 
651 Wood, ‘Security Council Resolution 687 (1991)’ (n 646) 804. 
652 Ruth Wedgwood, ‘The Enforcement of Security Council Resolution 687: The Threat of Force against Iraq’s 
Weapons of Mass Destruction’ (1998) 92(1) American Journal of International Law 724, 725. (emphasis 
added). 
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of mythmaking, distorted communication, semantic appropriation and hermeneutic authority. 

Through philosophical interpretation we can think of ways to reconfigure the constitution of 

the international legal system. 

 

The alternative is to take our chances with a semantically distorted field. When engaging in 

discussions about international law and the use of force, international lawyers are now 

expected to be able to discuss a myriad of American domestic policy memos, countless 

regulations of the different bureaucratic offices of a foreign government (Department of 

Defence, Department of Justice, Department of State, etc.), and a plethora of atomic episodes 

that might seem meaningful to our colleagues, not to count the conceptualisation of multiple 

armed conflicts of different characters, different regulations, and different dynamics, all 

layered on top of each other. This is not a productive discursive avenue to walk through, even 

if these confusions were merely contingent on the actions that have taken place in the last 

twenty years. However, and as one frequently feels when coming to terms with this folk 

international law, this confusion is not contingent or accidental: it is there by design. It is a 

better strategy to refuse to engage in this narrative, and instead replace it with one that better 

reflects our legal values. 

 

The problem of distortion, in hermeneutic terms, is also present in this flooding rhetoric. I 

have explained it not in terms of difficulty of understanding, but in terms of systematically 

distorted communication. There are little to no changes in the way that the US and its partners 

have conducted their hostilities in the last twenty years. Any feeling to the contrary does not 

redeem officials, scholars, or politicians that were involved in the design of these policies, 

but rather hides even more successfully those shared values and meanings that are necessary 

to submit political and economic problems to public scrutiny.  

 

Finally, I have discussed the case of Resolution 687 (1991) as a hermeneutic debate of 

interpretive authority. As mentioned earlier, the problem with subscribing to theories of 

‘interpretive communities’, or any other theory that attributes semantic authority, is that they 

are not very instructive in ethical terms. If we debate who has the power to interpret, we 

cannot overlook that, if couched in terms of institutional authority, we are not saying much 
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about our political preferences but rather subscribing to a preconceived idea about the 

exercise of power. 
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Conclusions 

 

This thesis is addressed to a simple question: what is the interpretive task of legal advisers in 

cases of the use of force? While my answer has involved discussions of interpretative 

philosophy, epistemology, and history, any resulting complexity in addressing this question 

is not self-imposed, but rather a consequence of the need to synthesise philosophical and 

legal literature that has dealt with this topic in different, unarticulated ways. 

 

One of the key difficulties in writing this thesis was the choice to make sense of international 

law through a theory which does not distinguish between theory and practice. While I have 

addressed this difficulty by explaining methodological issues in an interpretive light, it is fair 

to say that taking an abstract approach to the discussion of theory and method, as I did in 

Chapter 2, may not be enough to convey a subjectivist account of international law. The only 

way to approach the subject without this distinction is to perform it, which is why the 

philosophical-interpretivist account of the use of force is not explicitly written out but rather 

exercised through the form of analysis. In this way, to take the concept from Marshall 

McLuhan, the medium is the message.653 

 

Notwithstanding the performative aspect of philosophical interpretation or, in general, of 

postmodern philosophical technique, I have volunteered scholarly expressions of the 

different categories that I have used. In this way, I have mapped out what I mean by 

methodological, philosophical, and critical interpretation and its reception in international 

legal scholarship. This thesis is not, by any measure, the first contribution to a broader 

conception of interpretation or the philosophy that this entails for international law. Some 

issues, however, have had more reception in legal circles than others. For example, during 

the last few years, a debate about historical research and international law has been ongoing, 

and I have discussed some of its main themes in Chapter III. Other topics, such as the 

aesthetic subjectivity of international legal experience that I have discussed in Chapter IV, 

have had less resonance in international legal academia. 

 

 
653 Marshall McLuhan, Understanding Media: The Extensions of Man (Gingko Press, 2013) 12. 
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The difficult historical traditions, intellectual approaches, and philosophical technicalities 

that I have surveyed in this thesis threaten to obscure one of the most pressing questions: how 

does this hermeneutic international law look like, and how does it differ from other accounts 

of international law? It is impossible to answer this question objectively, as the entire purpose 

of interpretivist philosophy is to come to terms with a social reality that is not pre-figured but 

collaboratively constructed. There can be no interpretivist international legal order, but there 

can be interpretivist international lawyers who refuse to engage with the system on pre-

defined terms. In this way, expanding on our notion of interpretation does not necessarily 

enhance the legal system, but it does enhance the situation of legal advisers who must render 

opinions on issues related to the use of force, particularly in the crude context of the ongoing 

‘war on terror’ where extreme forms of violence are constantly authorised and employed. 

Seeing the task of legal advisers in cases of the use of force as argumentative and interpretive 

endeavours allows us to think not of what international law is, but of what international law 

can be.  

 

If anything, the last twenty years have shown how the destitution of the vocabulary of 

international law has been used as an appropriating tool to gain political victories. Easy cases 

where breaches of rules are seemingly simple to determine entail such a complex and loaded 

discussion of the vocabulary of international law that the prospect seems exhausting in 

anticipation. The higher the stakes, the simpler the language should be. In order to advise 

governments whether to use deadly force or not, advisers would benefit from avoiding 

semantics, red-herrings, and unnecessary complexity. In this context, it is worthwhile asking 

whether contemporary, objectivist theories of international law can be helpful to settle the 

dust.  

 

It is also a good time to recast international law in subjectivist terms. The death of our 

contemporary, liberal fascination with the purported attempt at grounding reason on some 

sort of secular, universal power represents a tremendous opportunity. Without the strict rules 

that govern perception, knowledge, and reason, we are left with such a rich field of theory to 

which our temperament can draw us to, without sacrificing one of the most refreshing 

features of any modern society: its plurality. It is crucial to remember, however, that 
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mainstream or liberal discourses of international law did not win fair and square over their 

interpretivist alternatives. As Bernard Williams notes, for liberalism to have won, ‘the 

representatives of the ancien régime would have had to have shared with the nascent liberals 

a conception of something that the argument was about, and not just in the obvious sense that 

it was about the way to live or the way to order society’.654 In few words, this represents the 

main motivation for exploring alternative ways to conceive our perception and organisation 

of reality – the attempt at removing semantic differences as hurdles for societal dialogue and 

understanding. When it comes to discussing the evolution of ideas like reason, my outlook 

continues to be pessimistic, if only because I do not see how Kantian rationality can take us 

any further. But this pessimism is a feature of my faith in temporal displacement. After all, I 

can only be critical about it because I can imagine better alternatives. This is the best learning 

process we can aim for and it is not trivial. As Williams himself notes a few pages later, 

distinguishing historical learning processes as ‘a problem of reflection and commitment, or 

of an external view of one’s beliefs as opposed to an internal involvement with them – a 

problem, as it might be called, of historicist weariness and alienation’.655 

 

Whatever the different temperamental drives towards international law may be, it is always 

helpful to remember that it is an argumentative discipline and, as such, a hermeneutic 

discipline. Different vocabularies will have different persuasive power in different forums, 

but this fact in and on itself does not say much about interpretive possibilities in international 

law. More importantly, these possibilities betray the prejudices of interpreters, most notably 

at a political level. In a way, this is the most promising hope that a hermeneutic outlook of 

the use of force can provide legal advisers: to bring back the political stakes to the advice 

they are being asked to render. 

 

  

 
654 Bernard Williams, ‘Philosophy as a Humanistic Discipline’ (2000) 75(4) Philosophy 477, 487. 
655 Ibid 488. 
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